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Letter from the Editor-in-Chief

The McGill International Review was established for the very purpose of setting
precedence in the world of undergraduate academia, with the vision to create an
accessible outlet for student-led dialogues in international relations. This year's
journal has endeavoured to continue this decades-long tradition of providing
fresh perspectives to the current and past challenges of the global political arena.

This year's MIR seeks to provide insight into the diverse array of issues that make
up the international relations discourse. Tim's excellent and insightful piece on
Moldova argues that ethnofederalism may not deserve the bad reputation that
it has accumulated. Lili traces the history of China and Vietnam's conflictual his-
tory, and finds that it is rooted in a long-lasting power asymmetry. Thoroughly
reviewing the history of Somalia and Somaliland, Valentin analyzes the reasons
why the latter has yet to achieve statehood, despite its impressive socioeconomic
development. Nima presents a defence of natural law—or what he terms inherent
law—as the basis of an international legal order. Through careful archival research,
Disha traces the ways in which Jawaharlal Nehru left his indelible mark on his
country’s foreign policy. Lastly, Matthew argues that British interests dominated
Allied strategy in the early phases of WWII, while American needs were satisfied
in the latter years.

A special thank you is reserved for the members of the editorial board, who have
enlightened me with such insight and dedication for the academia of internation-
al relations. To Ameya Pendse and Alex Langer, thank you for expanding MIR’s
potential to find a new platform for student voice. To our wonderful Jimmy Lou,
who has become the single strongest source of light in the darkness that is the
publication design hell, thank you. This publication, physically and aesthetically,
would not have been possible without your professionalism, sanity, and supernat-
ural ability to stay awake for days on end.

And finally, the journal’s true leadership lies with Chris Liu. From the hours he has
poured into editing every submission to meet the Canadian Press Style Guide
and endless enthusiasm for the academia, to his untiring patience with every frus-
trations and unfiltered reflections, Chris has envisioned this year's MIR into life.
Thank you.

Esther Lee, Editor-in-Chief



Words from
IRSAM

The McGill International Review
(MIR) is the publication of IRSAM,
the International Relations Stu-
dents’ Association of McGill. The
annual peer-reviewed journal has
existed for over a decade and ex-
emplifies some of McGill Univer-
sity’s best undergraduate work in
the field of international relations.

Along with the MIR Online, The
McGill International Review en-
ables students from around the
world to get involved in inter-
national relations, in the form of
writing.

On behalf of the IRSAM Board
of Directors, | would like to take
this opportunity to thank the Ed-
itorial Board and writers for their
hard work and dedication over
the lasts few months and would
like to congratulate them on this
issue.

Thank you,
Ameya Pendse

Vice President of
Internal Operations




Letter from the Managing Editor

How can civil conflict be prevented? To what extent can a leader shape her
country’s foreign policy? Is international law bound by the demands of sover-
eignty, and is sovereignty determined within the constraints of international law?

These are the kinds of questions actively being debated in the international rela-
tions literature. These are also the questions our authors have sought to answer.

In doing so, they exemplify the ability of McGill students to engage and grapple
with complex issues—not as undergrads, but as scholars.

My vision for MIR has been not only to continue our tradition of showcasing the
very best cross-disciplinary work in international affairs done by McGill students,
but in doing so, to also set a high standard of scholarship for our peers. Often
times, there can be an unfortunate disconnect between international relations as
practiced in academia and international relations as it is taught to undergradu-
ates. Far too few bridges exist to help students cross this chasm.

MIR stands as a wholly student-initiated endeavour—all of our articles are written
by students and have been reviewed by students. The journal is a testament to
the members of the editorial board who put in hard work and considered effort
to review each submission against the most rigorous standards of scholarship. It
is a testament to the talent and knowledge of our authors, who have successfully
navigated their (presumably) first experience with peer review—and hopefully not
their last. And of course, it is a testament to all social science and humanities stu-
dents at McGill—present and future—who, facing a hands-off institutional culture,
can nevertheless thrive.

In this admittedly ambitious endeavour, | had the easy part. Without our wonder-
ful Editor-in-Chief Esther Lee, this journal—and my sanity—would not exist; MIR's
successes are entirely hers. We also owe a lot to Jimmy Lou and Heather Lee, who
both stepped in to help with the fantastic design.

Enjoy the 2014 McGill International Review. It's a goodie. We hope you'll be back.

Chris Liu, Managing Editor
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Moldova: Autonomy and Conflict

Tim Logan

The author reviews recent literature on ethnofederalism and considers its applicability to se-
cessionist movements in Moldova. He finds that the literature on ethnofederalism is divided
on the relationship between autonomy and conflict. The author then discusses the experiences
of the Gagauzia and Transnistria regions of Moldova, and finds that it reveals mixed successes
for theories that predict autonomy to result in more conflict. While autonomy was followed by
continued secessionism in Transnistria, autonomy helped to resolve the crisis in Gagauzia. The
author concludes by discussing the importance of elite incentives and international support in
explaining the success of certain ethnofederalist measures to achieving stability.

Since the fall of the Soviet Union, Moldo-
va has dealt with Gagauzia’s and Transnistria’s
calls for secession. Gagauzia’s interactions with
the Moldovan central government have been
peaceful, though tense at times. On the other
hand, there has been violent conflict between
Transnistria and Moldova since the former de-
clared independence in 1990. They remain in a
state of ‘frozen conflict;’ observing the ceasefire
that ended the violence of the 1992 Transnistrian
war but not the war itself. So far, the conflict has
resisted all attempts at resolution.

Svante Cornell argues that territorial auton-
omy for an ethnic minority makes secessionist
conflict more likely.? Yet this does not seem to be
the case in Moldova, where the initially seces-
sionist Gagauzia region of Moldova peacefully
subordinated itself to the central government,
though Transnistria—Moldova’s other seces-
sionist region—remains officially at war with
the centre. This paper argues that while Cor-
nell’s hypothesis has theoretical merit, it is an
ill fit with the experience of Moldova. Further,
it focuses attention in the wrong direction; elite
incentives and international support, the forces
behind these conflicts, have more explanatory
power. This paper begins with a brief overview
of Cornell’s argument and other recent work.
Then, the case of Moldova is used to illustrate
why a focus on autonomy is unproductive.

Autonomy: Help or Hindrance?
Autonomy is a feature of ethnofederalism,

a system of government in which at least one
administrative subunit of the state is a semi-au-

tonomous ‘ethnic homeland.”®> According to
Cornell, this mode of government has multiple
drawbacks. First, he claims that ethnofederalism
undermines the central government by basing
its legitimacy in areas composed of the majori-
ty ethnic group, thus diminishing whatever civic
character the central government has. It can also
entrench historical differences between groups,
and the differential treatment of one group may
draw protest from others. Paradoxically, eth-
nofederalism can further isolate the minority by
abridging national political participation. Re-
garding secessionism in particular, Cornell theo-
rizes that autonomy increases a minority group’s
cohesion and its willingness to secede, while the
political institutions that autonomy establishes
increase a group’s capacity to challenge the cen-
tre. Moreover, the elite incentives that it creates
make nationalist escalation far more likely than
decline, since elite power increases with more
autonomy. Lastly, because autonomous regions
have ‘superior’ international standing, Cornell
argues that international support is more likely to
be forthcoming.*

Cornell’s argument joins a flurry of recent
work contending that ethnofederalism increases
the likelihood of future conflict. For example,
Rothchild and Roeder argue that the short-run
benefits of peace and stability are outweighed
by the long-run costs of ethnofederal measures.’
Elsewhere, Roeder argues that ethnofederal ar-
rangements “structure politics ... in ways that
bring political instability.”® Likewise, Jenne ar-
gues that “segregationist state institutions tend
to undermine the state by weakening or even
eviscerating the central government.”” Empiri-



cally, a large-N review by Parinandi, Uzyonyi,
and Wells finds that ethnofederal structures in-
crease the likelihood of secessionist wars,® and
Deiwiks, Cederman, and Gleditsch conclude that
along with economic and political asymmetries,
regional autonomy has a positive impact on the
outbreak of secessionist conflict.’

The 50-year debate over ethnofederalism has
yielded a divided literature. While the afore-
mentioned works are firm in their rejections of
ethnofederalism, other recent pieces advocate
for ethnofederalism as part of a wider solution.
Bakke’s study of the Punjab region concludes
that ethnofederalism’s impact is not inherently
negative, but dependent on context and the eth-
nofederal institutions themselves.!® Similarly,
Wolff concedes that although ethnofederalism
“on its own is unlikely to provide sustainable
conflict management ... it can be a valuable
mechanism within a broader package of mea-
sures.”"! Increasingly, the answer to the question
of whether ethnofederalism exacerbates or ame-
liorates conflict seems to be dependant “on fac-
tors that are external to the design of federalism
itself.”'?> Cameron phrases this more strongly: “It
seems reasonable to conclude that the likelihood
of [conflict] ... turns more on how people are
treated than on whether or not they are federally
governed.”"® Treisman, in a thorough theoretical
and empirical study of ethnofederalism, con-
cludes that there are no generalizable rules about
conflict, violent or otherwise.'*

More recently, Grigoryan has provided a de-
tailed and robust rejection of the empirical find-
ings against ethnofederalism—despite interest-
ing theoretical arguments, their real-world case
is severely lacking."” Briefly, his critique has
four main components. First, these studies fail to
see ethnofederalism as an outcome of bargaining
and therefore overlook other factors, such as the
role of the central government. Second, they use
the wrong baseline for comparison—comparing
propensities to violent conflict between eth-
nofederal states and non-federal states not expe-
riencing minority demands is comparing ‘apples
to oranges.’ Third, authors have selected cases of
ethnofederal failure and then tried to draw links
with the nature of ethnofederalism.'® For exam-
ple, Grigoryan calculates that the percentage
of autonomous republics in the former Soviet
Union involved in violent conflict is in reality
far lower than Cornell’s study would imply (only
8%)," and extending the sample over the world
yields an even lower failure rate.'® Fourth, add-
ing additional explanatory variables, as Cornell
did when examining Abkhazia and South Osse-
tia,"” voids the causal argument from autonomy
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since they do not meaningfully interact with
autonomy.” One may therefore conclude that,
contrary to Cornell’s position, ethnofederalism
is not a significant driver of conflict.

Moreover, a focus on ethnofederalism can
overshadow more important considerations. As
ethnofederal agreements are the result of bar-
gaining, it is not the end result on which we
should focus, but rather on the bargaining pro-
cess itself and its influences. The case of Mol-
dova highlights the limited generalizability of
Cornell’s argument.?! The study in the following
section examines the events of the secession
crises, and then looks to the dynamics behind
them to explain why a focus on autonomy is
misplaced. Unlike in Cornell’s cases of Ajaria,
South Ossetia, and Abkhazia, there is no history
of autonomy within Moldova—yet it has experi-
enced two secession crises, with continued Rus-
sian military intervention in one of them. Nor
can autonomy explain the persistence of conflict:
both Gagauzia and Transnistria received autono-
my from the centre in 1994, but conflict persists
in only Transnistria. Cornell’s argument from
autonomy thus fails in Gagauzia, though it fares
better in Transnistria.

Case Study: Moldova

The roots of Moldova’s secession problem lie
in the 1988 establishment of a commission on
state language. As a result, both Russophone and
Gagauz language concerns quickly emerged.?
The crises themselves began on August 31,
1989, when the Moldovan Supreme Soviet, un-
der pressure from the Moldovan Popular Front
(MPF), declared Moldovan in the Latin alphabet
to be the state language. Russian was to retain
its status as the official interethnic language, and
the new law further stipulated that all employees
must be competent in both languages. This had
asymmetrical impacts: while most Moldovans
also speak Russian, most of Moldova’s signif-
icant Russophone population and nearly all its
Gagauz do not speak Moldovan.”® 2* Adding to
the tension was the overarching pro-Romanian
rhetoric of the Moldovan media and extremists
within the MPF.? Despite economically dam-
aging protests across the country, the Moldovan
government refused to rescind the offending law.
Within a year, both Gagauz and Transnistria de-
clared independence from Moldova.

Gagauzia

Romania and Moldova have been closely
related historically. The two languages are lin-
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guistically identical, and trade and political link-
ages are quite strong—so strong, in fact, that
unification with Romania has been part of the
MPF’s platform since 1992. As a result of the
Russian-Moldovan language inequalities and
the spectre of unity with Romania, in September
1989 Gagauz elites unilaterally declared an au-
tonomous republic within Moldova.? In the face
of the centre’s refusal to compromise, on August
19, 1990 Gagauzia declared itself independent
of Moldova and subject only to Soviet authori-
ty. Elections for the first Gagauz Supreme Sovi-
et (GSS) were scheduled for October, and took
place despite attempts by the Moldovan govern-
ment to derail them. The GSS first met in De-
cember, and from then until 1994, Gagauzia was
essentially independent from Moldova’s central
government in Chigindu.”” The Moldovan gov-
ernment was not in a position to take aggressive
actions to bring Gagauzia back under control
during this time, as it was contending with weak
elite networks, the collapse of the U.S.S.R., and
above all the conflict with Transnistria in the
east.?8 Despite these preoccupations, discussions
between Chisindu and the Gagauzian capital of
Comrat did take place in the following months.
Agreement on basic terms of cultural and eco-
nomic autonomy was reached in 1993. In July
1994, a newly-elected and more moderate Mol-
dova Parliament passed a new constitution that
permitted the devolution of autonomy to sub-
state units. An act of Parliament granting Com-
rat autonomy, the Law on the Special Juridical
Status of Gagauzia (Gagauz Yeri), followed in
December.? 3

Though this law officially resolved the con-
flict, tensions between Comrat and Chigindu re-
main, in large part due to the vague formulation
of the autonomy law. Disputes over the powers
granted to Gagauzia, especially in the economic
sphere, have occurred periodically.’' 32 However,
as Roper points out, political disagreements are
inevitable —they do not mean that the agreement
is dysfunctional ®® Despite curt relations and
some problems, most scholars see the agreement
as a moderately successful resolution to the cri-
sis. The Transnistrian conflict, on the other hand,
has seen no such success.

Transnistria

Unlike Gagauzia, in Transnistria there was no
initial declaration of autonomy within Moldova.
Transnistria declared independence two weeks
after Gagauzia did, on September 2, 1990. The
Moldovan government rejected the actions of
both regions as unconstitutional and arrested the

leaders of the newly sovereign states, only to be
forced to release them a month later by protests
and a rail blockade in Transnistria. Transnistrian
paramilitary forces began taking over public in-
stitutions in 1991 as they were strengthened by
transfers of men and material from the Russian
14" Army, who had stored up to 40 000 tons of
ammunition in Transnistria.** Clashes occurred
more frequently in 1992, leading to the Mol-
dovan president declaring a state of emergency
in March. Initial ceasefire negotiations in April
broke down because of Russian insistence that
the 14" Army remain as a peacekeeping force.
After the talks collapsed in April, Transnis-
trian forces gradually captured most of the left
bank. In June, augmented by a group of Russian
tanks, they defeated the Moldovan forces de-
fending the last loyal police station in Bender.
This sobering defeat forced the Moldovans to
acknowledge their inability to defeat Transnis-
trian forces so long as they were supported by
Russia. A ceasefire was signed in July between
Yeltsin and President Snegur of Moldova. Since
then, very little in the conflict has changed. The
1994 constitution provides for Transnistrian au-
tonomy, but Transnistria has remained adamant
that they will accept nothing less than equality
with Moldova. Despite several promises to with-
draw, Russia maintains a significant military
presence in the region.® In this case, unlike in
Gagauzia, Cornell’s prediction is accurate: a
granting of autonomy has been followed only
by more insistence on secession. However, the
reasons behind this prediction are questionable.

Underlying Dynamics

In the Transnistrian case, Cornell is accurate
mostly by coincidence. His focus on autonomy
overlooks the underlying dynamics that explain
the divergent outcomes in Moldova. Many the-
ories have been advanced about which of these
most effectively explain secession. For example,
Deiwiks argues that the more closely subunit
borders align with minority group settlement
patterns, the higher the likelihood of seces-
sionist conflict.* However, while this theory
does account for Transnistria, it cannot explain
Gagauzia’s lack of conflict despite borders that
are legally obliged to match settlement patterns.
Bunce, on the other hand, has theorized that in
the former U.S.S.R., as international support for
a minority and the power of local nationalists in
relation to communists increase, the likelihood
of minority leaders seeking significant changes
in their autonomy also increases.”” But although
international support was a crucial determinant,



the initial leaders of the Gagauz and Transnistri-
an movements were not nationalists, but mem-
bers of the Soviet-era nomenklatura.® This casts
doubt on Bunce’s theory. Elite incentives, not lo-
cal political competition, are the other significant
variable. Taken together, international support
and elite incentives explain the current situation
in Moldova.

International support has been significant
in Transnistria, but comparatively absent in
Gagauzia. This support comes from Russia in
protection of its geostrategic and political inter-
ests. Geostrategically, Russia sees Transnistria
as a way to maintain influence in the Balkans, a
military presence in Europe, and a buffer against
NATO advancement. Politically, Russia displays
a concern for discrimination against ethnic Rus-
sians, which it often uses to justify intervention
in other states. Furthermore, the presence of the
14" Army provides a check on Ukraine, Trans-
nistria’s neighbour and Russia’s main political
competition in the Commonwealth of Indepen-
dent States. For these reasons, Russia has tried
to preserve the status quo and force through a
settlement that would maintain its military pres-
ence in the region.”

Transnistria is dependent on Russia militar-
ily, economically, and politically.** Tanks from
the 14™ Army decided the crucial battle in 1992,
and the 14" Army has also trained and equipped
the Transnistrian forces. High-level linkages are
also evident: in December 1991, the commander
of the 14" Army became Transnistria’s Defence
Minister.*! Among other economic supports, the
Russian gas company Gazprom supplies subsi-
dized gas to Transnistria while at the same time
using its controlling share in the Moldovan gas
company to pressure Chisindu.*> Politically,
Russia has acted as an interlocutor for Transn-
istria and has used its role as mediator to support
Transnistria’s secessionist demands, all while
pressuring Moldova to accept Transnistrian
sovereignty. In contrast, Gagauzia has received
material support from Russia, but at levels far
below Transnistria.**

International support alone is not decisive.
Rather, it enables elites to act freely in line with
their incentives. In both Gagauzia and Transn-
istria, the incumbent elites found themselves
threatened by the new language law.** Their
calls for autonomy, therefore, were at least in
part self-serving. Once relative autonomy was
achieved, however, Gagauz and Transnistrian
incentives diverged. Gagauzia is poor and heav-
ily dependent on the centre, and its population is
relatively unmobilized.** As such, once language
became a non-issue, elite incentives realigned to
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addressing Gagauz poverty and underdevelop-
ment. On the other hand, in Transnistria, elites
have massive economic and political incentives
to preserve or increase their autonomy. Transn-
istria accounts for 37 per cent of Moldova’s in-
dustrial product and 90 per cent of its electrici-
ty supply,*® and elites draw massive rents from
their circumvention of the Moldovan customs
system.?’ Transnistria’s status as a regional trans-
port hub has led to a thriving black market and
large smuggling operations, which further aug-
ments elite profits. Politically, Transnistria has
not had a change of leadership since 1992 —the
incumbents clearly feel confident in their pow-
er as long as Transnistria remains autonomous.
This has also affected the ideational dimension
of the conflict: thanks to this 20-year hold on
power and a high degree of elite media control,
whatever identity conflict exists now is likely
more a product of elite influence than anything
else. This identity conflict has further deepened
the situation’s intractability. Therefore, we can
conclude that the initiation of the crises and the
perpetuation of the Transnistrian conflict were a
result of elite incentives.

Conclusion

Cornell’s theory is an ill-fit with the case of
Moldova. In Transnistria, autonomy eased the
continuation of a conflict that would have per-
sisted regardless; in Gagauzia, despite political
squabbles, autonomy actually resolved the crisis.
These ethnofederal structures are the outcome of
a bargaining process—this means we must ex-
amine the factors affecting the bargaining. Elite
incentives and international support explain
these outcomes, and are far more generalizable
than arguments about the nature of ethnofeder-
alism. Moreover, ethnofederalism has been far
more successful than its detractors allow. Hence,
the question for further research is not “Does
ethnofederalism cause conflict?,” but rather,
“What makes ethnofederalism stable?”
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China-Vietnam Protracted Conflict:
Why does it Persist?

Lilian Giacoma

The author examines the dynamics of the protracted conflict between China and Vietnam.
She traces the various causes that led to the start of the modern phase of the conflict, as well
as factors that have allowed it to persist. The author finds that the intractability of the conflict
lies in the power imbalance between the two states, and concludes that a resolution is unlikely

in the near future.

The relationship between China and Vietnam
is one of the oldest and most complex protract-
ed conflicts (PC) in history. For over two mil-
lennia, the two states have weaved their way
through various stages of enmity and alliance.
In pre-modern times, they were in a state of
protracted conflict for many centuries. Though
the PC subsided during Western imperialism
in Asia—a time of so-called ‘alliance’ between
China and Vietnam from the mid-1800s to the
mid-1900s—it was far from dead. The PC was
merely dormant: it resumed on February 17,
1979 and continues today.

This essay examines the different patterns of
conflict that have risen between China and Viet-
nam in the 20th century in an attempt to shed
light on why the PC has persisted for so long.
It focuses on the modern phase of protracted
conflict that resumed in 1979 with the invasion
of Vietnam by China. The central argument is
that the protracted conflict remains intractable
because China has posed a threat to Vietnam as
the dominant power in the region for over two
millennia and continues to assert its dominance
today. Power imbalance is both the root and the
persisting factor of conflict between China and
Vietnam.

The essay is broken up into three sections of
analysis. First, it evaluates the basic causes of
the onset of the modern phase, with a further dis-
cussion of two precipitating events to the onset.
Second, it discusses two factors leading to the
persistence of the conflict: discordant objectives
and conflict-sustaining acts. Finally, the essay
considers the potential of conflict resolution
through the absence of two important factors:

3 : exhaustion and balance of capabilities. It con-
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cludes on a relatively forlorn note with little ev-
idence that termination of the protracted conflict
is foreseeable in the near future.

Basic and Precipitating Causes

This section argues that power rivalry was
the main causal factor in the onset of the PC, and
that territorial disputes acted to aggravate the
growing hostilities between the two powers. It is
broken up into two subsections: first, it discusses
two postulated basic causes of the modern phase
of PC1; second, it analyzes two precipitating
causes of the PC.

Basic Causes

The most salient cause of the protracted con-
flict between China and Vietnam was, and has al-
ways been, power rivalry. While China has long
been the dominant power in the region, Vietnam
attempted to upset this balance in the 20th cen-
tury. Their asymmetrical relationship caused two
different power struggles that led to the onset
of the modern phase of PC. The first was what
Anne Gilks called the “Sino-Soviet-Vietnamese
‘Romantic Triangle.”””2 Towards the end of the
Vietnam War with the U.S. (1965-’753), Viet-
nam started orienting towards the Soviet Union,
from whom it had been receiving overtures and
financial aid .4 In this context of the Cold War dy-
namic, the U.S.S R. started its campaign of sup-
port to counter the American threat in Vietnam
during the Vietnam War.5 However, tensions
between China and the U.S.S.R. were heating up
at this time, specifically in 1968-’69 in which the
two became entangled in multiple violent border



clashes.6 China was thus displeased with Viet-
nam’s growing relationship with the U.S.S.R.,
which started a rift in their alliance. Further-
more, China began to fear that a reunified Viet-
nam could later become a strategic advantage
for the U.S.S.R. and used as part of a tactic to
“tighten Soviet encirclement of [China].”7 This
was too big of a risk for China, causing its sup-
port of North Vietnam’s reunification efforts in
the Vietnam War to slowly disintegrate.8 Mean-
while, Vietnam saw China’s anti-Soviet stance
as “a deliberate attempt to isolate and dominate
Vietnam.”9 As the weaker power in their asym-
metrical relationship, Vietnam felt threatened by
China’s hostility. These suspicions and interna-
tional pressures caused the initial rift in the Chi-
na-Vietnam alliance.

The second major power rivalry issue took
place at the regional level, over Cambodia.
Despite being the weaker power compared to
China, Vietnam had long sought control over
the Indochina region. During its war with the
United States, Vietnam tried to “forge an Indo-
chinese strategic unity”’10 to counter the Amer-
ican threat. China initially supported this union,
but after the U.S. pulled out of Vietnam in 1973,
China started to fear Vietnam’s ambitions in the
region. The Indochinese union had not taken
hold because of intense resistance from Cambo-
dia and Laos, but Vietnam maintained and inten-
sified its regional goals.11 It had established a
military presence in Cambodia in the late 1960s,
and continued trying to gain influence through-
out the 1970s and ’80s.12 Cambodia retaliated
with verbal and military threats, which escalated
around 1975 into increasingly violent clashes
along the border.13 As hostility between Cam-
bodia and Vietnam intensified, China began
supporting Cambodia in retaliation against Viet-
nam. China wished to stem Vietnam’s growing
influence in the Indochina region, while also
trying to counterbalance Vietnam’s growing re-
lationship with the U.S.S.R.14 It saw Vietnam’s
boisterous behaviour in Cambodia as a direct ex-
tension of Soviet hostility because the U.S.S.R.
was backing Vietnam’s military intervention.15
This volatile power rivalry further deepened the
split between China and Vietnam and reinforced
each state’s suspicions about the other regarding
international pressures and influences from the
Soviet Union.

Territorial disputes arose at the interstate lev-
el between China and Vietnam over two key ar-
eas: the Gulf of Tonkin and islands in the South
China Sea.16 After China surrendered to France
in a territory war over Vietnam in 1885, the 1887
Sino-French Convention was held to determine
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the boundary between French Annam (Vietnam)
and China.17 A red line was drawn vertically and
arbitrarily through the Gulf of Tonkin to delin-
eate who would own which side. China thought
the line was drawn to delineate which offshore
islands belonged to which state, with those ly-
ing to the east of the line belonging to China and
those to the west belonging to Vietnam. Vietnam
thought the line also represented a border in the
Gulf, delineating separate control over the east
and west ends of the waterway.18 This eventual-
ly became problematic for both sides: if the line
marked a boundary in the water, Vietnam would
be in possession of most of the Gulf, denying
China full access to the sea. If the line marked
control over the offshore islands, Vietnam would
lose out, since the majority of islands lay to the
east of the line.19 This included the Spratly and
the Paracel groups of islands. These islands be-
come a source of intense hostility between the
two powers because of their strategic locations
and the discovery of underwater oil deposits in
the 1960s.20 While China initially claimed all
of the island groups, Vietnam asserted its own
claims to them starting in the 1970s, especial-
ly in the Spratlys.21 Thus, the Gulf of Tonkin
and the Spratly and Paracel Islands were closely
linked territorial issues that further contributed
to the deterioration of Sino-Vietnamese rela-
tions. As tension between the two states built
up over the previously discussed power rivalry
issues of Sino-Soviet-Vietnamese relations and
disputes in Cambodia, discord was further ag-
gravated through these territorial issues.

Precipitating Causes

The modern phase of protracted conflict was
sparked into onset with the invasion of Vietnam
by China on February 17, 1979. This was direct-
ly preceded by two crucial foreign policy crises
in China, which acted as the precipitating causes
for invasion and the onset of the PC.

The first precipitating cause was the Novem-
ber 1978 Soviet-Vietnamese friendship treaty.
Prior to this, China had completely cut off aid
to Vietnam on July 3, 1978 because of mount-
ing hostilities discussed above.22 Vietnam was
in dire straits after fighting a major war against
the U.S. that ravaged its economic and physical
infrastructure, as well as agricultural livelihood.
It needed financial aid to recover.23 Between
1975 and 1977 Vietnam had enjoyed playing a
balancing game between China and the Soviet
Union, reaping the benefits of Sino-Soviet hos-
tilities as both competed for influence in Indo-
china through support to Vietnam.24 However,
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once China ended this futile game, Vietnam was
forced to rely solely on the U.S.S.R. for aid.25
Further, Vietnam was stepping up its aggressive
campaign in Cambodia, and it sought Soviet
support to counterbalance potential retaliation
from China.26 China was aware of Vietnam’s
ambitions and thus perceived the friendship trea-
ty as a military alliance between Vietnam and
the U.S.S.R. that foreshadowed a Soviet-backed
Vietnamese invasion of Cambodia.27 The treaty
confirmed China’s worst fears of Soviet encir-
clement via Indochina.28

The second precipitating cause was the So-
viet-backed Vietnamese invasion of Cambodia
on December 25, 1978. By invading Cambo-
dia, Vietnam upset the balance of power and
altered the status quo beyond what China could
accept.29 China’s perception of threat to its se-
curity was further compounded by strong Soviet
support of Vietnam’s invasion.30 China had con-
sidered taking action against Vietnam as early as
the summer of 1978, but had held off in order
to build relations with the U.S. instead.31 Once
Vietnam officially invaded Cambodia, however,
China could no longer accept such a threat to its
security and its dominance in the region. China
saw the invasion as Vietnam overstepping its
authority and, more importantly, as a signal of
Soviet expansionism.32 By this point, China felt
that there was no other option than to use mili-
tary force against Vietnam.33 While the official
reason given for invading Vietnam in February
1979 was a counter attack in self-defense over
territorial disputes,34 the invasion was in fact
triggered by these two precipitating causes.

In sum, the breakdown of the Sino-Viet-
namese alliance was fuelled by persisting pow-
er asymmetry and a broader dynamic of Cold
War influence. China feared the Soviet Union’s
growing influence as a threat to its dominance
in Indochina and thus grew deeply suspicious of
Soviet overtures in Vietnam, starting in the early
1970s. This led to a cooling in relations between
China and Vietnam, which was further aggravat-
ed by territorial disputes. The conflict in Cam-
bodia was also an extension of Cold War dy-
namics, whereby China supported Cambodia to
counter Vietnam’s Soviet-backed initiatives and
attempts to control Cambodia. These two basic
causes were compounded by the two precipitat-
ing events in which Vietnam formed a friendship
treaty with the Soviet Union and subsequently
invaded Cambodia with Soviet backing. Hostili-
ty and insecurity culminated in the February 17,
1979 invasion of Vietnam by China. This war
prompted the resumption of a historic protracted
conflict that has proved irresolvable because of

deeply rooted historical mistrust and animosity.
Although the Cold War is over, power asymme-
try persists, and this dynamic continues to rein-
force the conflict between China and Vietnam
today.

Conflict Persistence

This section is broken up into two subsec-
tions to discuss the reasons for persistence of
the modern PC between China and Vietnam
that continues today. The first part will discuss
a discordant objective:35 power as a zero-sum
issue between China and Vietnam. The second
part will discuss three conflict-sustaining acts:36
political hostility, economic discrimination, and
violence, in descending order of salience. To-
gether, discordant objectives and conflict-sus-
taining acts have contributed to the persistence
of the China-Vietnam PC throughout the 20th
and 21st centuries.

Discordant Objective

The main discordant objective between China
and Vietnam has always been power, stemming
from their premodern PC and flowing into the
current conflict. While China has always been
the dominant power between the two, Vietnam
tried to change this balance in the 20th century.
After independence from France in 1954, Viet-
nam began to move away from China in order
to forge its own path of development away from
the influence of its dominant neighbour. More-
over, Vietnam sought power in Indochina, which
led to its creation of the Indochina Communist
Party (ICP) in 1930.37 Vietnam’s ambitions
for power in the region were also evident in the
1970s, when it stepped up action in Cambodia to
counter the hostile Pol Pot regime.38 These ac-
tions showed Vietnam’s long-term commitment
to alter the regional balance of power that had
historically been in favour of China.39

China’s objectives were at odds with Viet-
nam because it did not want its small neighbour
to gain any power over the region in which Chi-
na had long been dominant. It was fundamen-
tally opposed to Vietnam’s pursuit of dominance
in Indochina because it saw itself in the position
of leadership over this region.40 Further, once
Vietnam built a relationship with the U.S.S.R.
in the 1970s, China was even more opposed
to Vietnam gaining power because this would
have meant an extension of Soviet influence into
Southeast Asia.41 China and the Soviet Union
had long been at odds,42 and China saw the
Soviet-Vietnamese relationship as an indicator



of Soviet expansionism and an attempt by the
U.S.S.R. to encircle China.43 One could say that
China viewed the acquisition of power as a ze-
ro-sum objective, because any gain in power by
Vietnam would have been perceived by China as
a direct loss in its own power, thus making each
state’s pursuit of power mutually exclusive.

Power continues to be a discordant objective
between China and Vietnam today. Though the
China-Vietnam-Cambodia issue was resolved
in the early 1990s and the relevance of the So-
viet Union and Cold War politics subsided in
1989, China and Vietnam remain at odds over
their mutually exclusive aspirations for power
in Southeast Asia. The present discord has been
manifested in the form of conflict over the Sprat-
ly and Paracel Island groups. As the islands are
neither central to either’s claims to statehood nor
an integral part of their ethnic or national identi-
ty, they do not constitute a discordant objective
over territory.44 Rather, these island groups are
seen as an extension of power for both China and
Vietnam. If one state were to gain control over
the islands, it would signify a loss in power for
the other, thus making the islands a manifesta-
tion of a discordant objective over power.

Conflict-Sustaining Acts

The first type of conflict-sustaining act be-
tween China and Vietnam was political hostility,
specifically the severance of diplomatic relations
between 1979 and 1991.45 After a short but in-
tense war between China and Vietnam in 1979,
all official relations between the two states were
severed.46 China had given Vietnam repeated-
ly clear warnings before it invaded on February
17, 197947 but Vietnam had not heeded these
and all prior efforts of reconciliation had bro-
ken down. China even proposed negotiations
to Vietnam on the day it invaded, but it blamed
Vietnam’s “bad faith” for the failure of all of
the previous negotiations.48 The initial break in
diplomatic relations is best explained by the war
in 1979, but the persistence of political hostility
throughout the 1980s was further compounded
by Vietnam’s invasion of Cambodia. Vietnam
had invaded Cambodia in December 1978 to
stop the growing threat of the hostile Khmer
Rouge regime on its border.49

China was against this Soviet-backed inva-
sion because it was seen as a symbol of Vietnam
gaining too much power in Indochina50 and
because at this time the U.S.S.R. was an enemy
of China.51 China started to support the Khmer
Rouge of Cambodia in 1978 to counterbalance
Vietnam’s invasion52 and maintained this sup-
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port throughout the entirety of Vietnam’s pres-
ence in Cambodia, which lasted until 1990.53
After the brief 1979 war, China strengthened its
objective from trying to remove Vietnam from
Cambodia to trying to “bleed Vietnam white” in
Cambodia.54 China took the solid stance that it
would not resume relations with Vietnam until
Vietnam completely withdrew from Cambo-
dia.55 Cambodia became a central point of dis-
agreement between China and Vietnam during
the 1980s, which led to the persistence of politi-
cal hostility through severance of diplomatic ties
between the two adversaries.56

The second type of conflict-sustaining act
between China and Vietnam was economic
discrimination throughout the 1980s. The Unit-
ed States had imposed a trade embargo against
Vietnam after the Vietnam War, and China used
this to its advantage to further isolate Vietnam
from the international scene.57 China had cut off
military aid to Vietnam in the late 1970s58 and
it began to strengthen its ties with other states in
Indochina by cooperating with the Association
of Southeast Nations (ASEAN).59 China had
also normalized its relations with the U.S. and
had gained respect as a legitimate power at the
UN.60 Throughout the 1980s, China used its
political clout with ASEAN, the U.S. and the
UN to exclude Vietnam from the international
scene, forcing Vietnam to depend solely on the
Soviet Union for aid.61 At this time, though,
the U.S.S.R. was experiencing its own internal
pressures and had less money and resources with
which to support Vietnam.62 Fighting in Cam-
bodia was further draining Vietnam’s resources
and it did not have adequate economic aid to
put towards internal development.63 By 1985,
Vietnam’s economy was in “dire straits”.64 Eco-
nomic growth was negative in some years of
the 1980s, and inflation was at 774.7 percent in
1986.65 One scholar wrote, “In this regard, Chi-
na did ‘bleed Vietnam white.””’66 This economic
discrimination contributed to the persistence of
the conflict between China and Vietnam because
Vietnam was still defining itself in opposition to
China, and therefore saw China’s relations with
the Western world as a further act of hostility
against itself.67

The third type of conflict-sustaining act was
violence over territorial issues. China and Viet-
nam had previously clashed on different inter-
pretations of their shared border and of who had
legitimate control of the Spratly and Paracel
island groups. These issues remained prevalent
throughout the 1980s. On the Sino-Vietnamese
border, China maintained occasional artillery
fire and border incursions, which forced Vietnam
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to keep a sizeable military force in the North to
counteract these attacks.68 In the island groups,
the adversaries had an intense skirmish in the
spring of 1988. China had started conducting
scientific research in the Spratly Islands in the
mid-1980s, and on March 14, 1988 Vietnam sent
a naval force to counter Chinese presence in the
contested islands. A battle ensued, resulting in
the death of over 60 Vietnamese soldiers and the
sinking of two Vietnamese vessels.69 Both ad-
versaries perceived this battle as the fault of the
other, and it had the effect of sustained hostility
and occasional skirmishes over the island groups
well into the 21st century.70

The main discordant objective between Chi-
na and Vietnam has historically been power,
and this continues today. The three main types
of conflict-sustaining acts throughout the late
20th century were political hostility, economic
discrimination, and violence. Together, discor-
dant objectives and conflict-sustaining acts have
contributed to the persistence of the PC between
China and Vietnam. These causes of persistence
have created a lack of meaningful conflict reso-
lution, which will be discussed in the next sec-
tion.

Evaluating Potential for Conflict Resolution

This section discusses why the protracted
conflict between China and Vietnam has not
been resolved. It analyzes two variables of reso-
lution: exhaustion and balance of capabilities.71
This section also examines several instances of
conflict management and the main persisting
dispute over the Spratly and Paracel Islands. It
argues that the absence of these variables and the
continuation of conflict over the island groups
have contributed to the lack of conflict resolu-
tion.

The conflict between China and Vietnam
does not suffer from exhaustion of either ad-
versary. Besides a bloody naval clash in 1988
and occasional low-intensity border skirmishes,
there has been almost no violence since the brief
1979 war.72 The greatest point of contention
since Vietnam’s withdrawal from Cambodia in
1991 is the dispute over the Spratly and Paracel
Islands in the South China Sea, and even here
there has been little violence. The conflict over
the islands is manifested chiefly through dip-
lomatic aggression and verbal statements, not
through military means.73 As neither side has
expressed an interest in increasing armed hos-
tilities, there is little physical or psychological
strain to create exhaustion in either adversary.
The absence of exhaustion means there is little

incentive for either side to come to a resolution.

The absence of balanced capabilities also
contributes to the lack of conflict resolution. Chi-
na has long been the dominant power in Indochi-
na, both militarily and economically. Vietnam
was a tributary state of China for many centuries
until it was colonized by France, and it remained
inferior in capability throughout the former half
of the 20th century.74 Vietnam was also depen-
dent on China for economic and military aid
throughout the First and Second Indochina War
up until 1978, when hostilities between the two
escalated.75 Although China did not succeed in
‘bleeding Vietnam white’76 in the 1979 war or
in Vietnam’s war in Cambodia, China did not
lose its dominance either militarily or econom-
ically. Today, China has far superior economic
growth and international reputation, as well as
military strength.77 Because of this persistence
of asymmetrical capabilities, Vietnam feels
threatened by China’s continual rise.78 It does
not wish to be seen as China’s ‘little brother’79
anymore but it is extremely unlikely that Viet-
nam will surpass China’s military, economic, or
political dominance in the near future. This has
created an identity conflict80 in which Vietnam
continually struggles to break free from China’s
dominant shadow but also relies heavily on it
for trade.81 As long as it remains inferior to and
threatened by China’s dominance, it is unlikely
that there can be any sort of meaningful conflict
resolution, let alone reconciliation.

However, despite the absence of conflict res-
olution, China and Vietnam have managed some
official agreements, as well as to build fruitful
economic relations through trade. In 1991, after
Vietnam officially withdrew from Cambodia,
relations between China and Vietnam were nor-
malized and diplomatic ties were restored.82 In
1999, China and Vietnam signed the first land
border treaty since the 1887 Sino-French Ac-
cords.83 This finally codified a resolution to
the contentious border, which had been much
disputed before and after onset of the modern
PC in February 1979. In October 2011, China
and Vietnam signed an agreement to work more
peacefully together on solving their longstanding
dispute over the Spratly and Paracel Islands. A
hotline between Beijing and Hanoi was opened
to maintain dialogue between the leaders.84 As
for economic relations, China is currently Viet-
nam’s largest trading partner, and China exports
much of its goods to Vietnam’s growing con-
sumer society.85 Increased cooperative relations
mark definite signs of improvement in their rela-
tionship, despite the persistence of the PC.

That said, conflict over the Spratly and Para-



cel Islands continues to be the main source of
persistence of the PC today. While relations be-
tween China and Vietnam have been normalized
and trade is widespread 86 disagreement over the
island groups seems intractable. On the surface
level, the conflict is about resources. According
to current estimates, there may be as much as 5.4
billion barrels of oil and 55.1 trillion cubic feet
of natural gas stored undersea beneath the island
groups.87 These undersea deposits make the is-
lands extremely valuable to both sides. Howev-
er, due to ongoing dispute over sovereignty of
the islands, neither side has been able to exploit
these potential resources. The conflict is kept
alive purely through verbal claims and occasion-
al standoffs between naval ships passing by.88
There has been little if any violence, but the dip-
lomatic hostility regarding the islands is enough
to sustain the dispute.

At a deeper level, the conflict over the island
groups is about power. Neither side is willing
to give up its historical claims to sovereignty
over the islands because the struggle has be-
come part of each side’s narrative of conflict.
Strong nationalist sentiment has developed in
both states respective to the islands. For exam-
ple, in 2009, China pursued low-grade mining
around some of the islands. While the Vietnam-
ese Communist Party (VCP) did not take an of-
ficial stance against it, 97-year-old General Vo
Nguyen Giap—an iconic military figure in Viet-
namese history —strongly criticized the VCP for
not holding firm enough to its claims of sover-
eignty.89 Vietnam is also increasingly fearful of
China’s rise, both in the region and in the world.
While Vietnam’s economy has grown substan-
tially since normalization of relations with Chi-
na in 1990, it still remains largely inferior.90
Vietnam and the other states of ASEAN have
increased their cooperation in order to decrease
dependence on China, but a world order with
China as an economic superpower is becoming
increasingly more of a reality.91 As this threat
increases, Vietnam will certainly not give up on
an extension of its power or a potential goldmine
in natural resources. Thus, the conflict over the
islands as a manifestation of power continues
with little hope for resolution, at least in the near
future.

The absence of certain variables of conflict
resolution—exhaustion and balance of capabili-
ties—contributes to the lack of resolution in the
protracted conflict between China and Vietnam.
Despite some meaningful cooperation between
the two states, the conflict over the Spratly and
Paracel Islands remains active both because of
the potentially plentiful natural resources they

China-Vietnam Protracted Conflict

pertain and because of their significance as his-
torical claims to sovereignty and power. Without
official conflict resolution, reconciliation is even
further out of reach.

Conclusion

The modern phase of protracted conflict be-
tween China and Vietnam resumed on February
17, 1979 with the invasion of Vietnam by Chi-
na. Their brief alliance in the early 20th century
broke down due to power rivalry and territorial
disputes, and the conflict persists today because
of a discordant objective and conflict-sustaining
acts. However, there has been increasing cooper-
ation between the two states, including normal-
ization of relations and increased trade. The fact
that China and Vietnam cooperate bilaterally and
multilaterally while still being engaged in a pro-
tracted conflict shows the many dimensions that
protracted conflict can take on.

Conflict continues today largely because of
the dispute over the Spratly and Paracel Islands.
This issue is rooted in a power imbalance, in
which Vietnam feels threatened by China’s re-
gional dominance and growing world influence.
As long as power remains asymmetrical in Chi-
na’s favour, Vietnam will not feel secure and will
continue attempts to upset this balance of power.
Yet, as long as Vietnam attempts to change the
power relations in the region, China will react
threateningly. Thus, the two states are locked
into a protracted conflict with little hope of reso-
lution or reconciliation in sight.
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Somaliland: A Struggle for
Recognition

Valentin Robiliard

The author discusses the case of Somaliland—a self-declared de facto sovereign state in north-
western Somalia. Despite achieving political stability and economic growth, Somaliland has
thus far failed to achieve de jure international recognition. The author finds that while So-
maliland makes a strong case for recognition under the 1933 Montevideo Convention, the
lack of international support has thus far prevented Somaliland from successful independence.

Juba: the Republic of South Sudan, July 9,
2011. Before a jubilant crowd of thousands,
Salva Kiir Mayardit signs the constitution and
takes his oath of office, becoming president of
the world’s newest nation.1 A horde of promi-
nent foreign dignitaries is here, including UN
Secretary General Ban Ki-Moon, former U.S.
Secretary of State General Colin L. Powell, U.S.
Ambassador to the UN Susan Rice, EU High
Representative Catherine Ashton, and Sudanese
President Omar al-Bashir. Also among them is
Ahmed Mahamoud Silanyo, the current Presi-
dent of the Republic of Somaliland, the unrecog-
nized self-declared sovereign state bordering the
Gulf of Aden in northwestern Somalia.

Invited to the ceremony, Silanyo flew in from
Somaliland’s capital Hargeisa to celebrate the
outcome of two decades of struggle for inde-
pendence and recognition. Silanyo is no stranger
to this kind of struggle, for he has spent years
urging the international community to recognize
the stable and democratic Somaliland. Known as
British Somaliland until independence on June
26, 1960, then its own sovereign state for five
days, and ultimately joining with former Italian
Somaliland to form the Republic of Somalia on
July 1, 1960, Somaliland seceded from the So-
mali Republic in May 1991.2 Since then, it has
become a beacon of democracy in the otherwise
chaotic Horn of Africa, with its own government,
parliament, flag, anthem, army, passport, and
currency.3 Despite this remarkable journey, and
although no less than 36 countries have been rec-
ognized since 1991 (including Eritrea and South
Sudan in Africa), Somaliland continues to be
ignored by the international community, which

3 chooses to invest time, money, and military as-
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sistance in the fragile, al-Shabaab-challenged,
Transitional and now New Federal Government
of Somalia, despite the country remaining num-
ber one on the Failed States Index 4

The purpose of this essay is to understand the
enigma over 3 million people in Somaliland have
been pondering for two decades: why is Somalil-
and continuously denied international recogni-
tion as a sovereign state? I begin by a definition
of terms—specifically by examining the con-
cept of statehood in the African context. Next,
I provide an historical analysis of Somalia and
Somaliland, highlighting the circumstances that
have led Somaliland to pursue formal recogni-
tion today. I conclude by examining these claims
to statehood, the debate surrounding them, and
their potential for success.

The State in Africa

Understanding Somaliland’s claims and ob-
stacles to recognition begins with an understand-
ing of the concept of statehood and its relevance
to the African context. The academic literature
has taken two approaches to defining the state:
the empirical—or de facto—and the legal-ju-
ridical—or de jure. To Max Weber, a state is “a
corporate group that has compulsory jurisdiction,
exercises continuous organization, and claims a
monopoly of force over a territory and its pop-
ulation, including all action taking place in the
area of its jurisdiction.”5 Similarly, Charles Tilly
sees nation-states as “relatively centralized, dif-
ferentiated organizations the officials of which
more or less successfully claim control over the
chief concentrated means of violence within a
population inhabiting a large, contiguous territo-



ry.”6 According to these empirical approaches to
statehood, many governments in the developing
world do not qualify as states. When external
or sub-state entities are able to claim monopo-
ly of force over carved out areas of the juridical
territory, they acquire the essential characteris-
tic of statehood. Consequently, they challenge
the government’s claim to complete monopoly,
making it stateless.7 Nigeria and the Democrat-
ic Republic of Congo in the 1960s—challenged
by Biafra and Katanga respectively—would
not qualify as states under Weber’s and Tilly’s
definitions. Likewise, when continuous chaos
is observed in parts of the jurisdiction, so that
national laws cannot be enforced or the govern-
ment cannot provide security and other public
services, the governing body is also said to be
stateless. Chad, Uganda, and present-day Soma-
lia would as such not make it into the club of de
facto states.8

Yet Nigeria, Chad, and Uganda continue to
sit at the UN and enter into relations with other
fellow states. In fact, given the ambiguity and
volatility the sociological approaches to state-
hood could bring to the international system,
the international community has come to ac-
cept a juridical or legal definition of the state.
Following the 1933 Montevideo Convention on
Rights and Duties of States, British legal scholar
Ian Brownlie defined the state as “a legal per-
son, recognized by international law, with the
following attributes: (a) a defined territory, (b)
a permanent population, (c) an effective gov-
ernment, and (d) independence, or the right to
enter into relations with other states.”9 As Jack-
son and Rosberg argue, however, “the juridical
state is both a creature and a component of the
international society of states, and its properties
can only be defined in international terms.”10
Although empirical in nature, attributes (b) and
(c) are very much matters of one’s own interpre-
tation, so that international actors are somewhat
free to define what really constitutes a permanent
population or an effective government. Similar-
ly, while purely juridical attributes, (a) and (d)
are directly assigned by the international com-
munity of states—international boundaries are
the mutually acknowledged but entirely artificial
lines where one government’s property rights
end and another’s begin, while independence, or
the right to enter into relations with other states,
is essentially defined by the other states’ willing-
ness to establish these very relations.11

This distinction between the empirical and
the juridical state has important implications on
the African continent. Unlike European states,
an African state at independence had been pro-
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pelled into becoming a legal entity, without
being given the opportunity to develop and
consolidate as an empirical unit, or even suffi-
ciently meeting all of the juridical attributes to
statehood. In fact, Tilly and Herbst have argued
that it is the centuries of invasions and wars
among competing tribes and kingdoms that led
to state formation and consolidation in Europe.
Once empirical entities—that is, with complete
monopoly of the use of force over their juris-
dictions—European states gathered as the legal
units of the international community of states
they created.12 An African state, on the other
hand, instantly became a juridical unit without
being able to develop national cohesiveness, an
effective government, or the monopoly over the
use of force. As a heritage of the Scramble for
Africa, an African state could only exist in the
mold that had been designed for it by Europe-
ans. Its entity was the embodiment of Pan-Afri-
canism, the symbol of the struggle for indepen-
dence, its borders were legitimate to the eyes of
the international community, and its security and
access to the international forum could only be
guaranteed through recognizing its jurisdiction
and that of its neighbours.13 An African state, its
borders, its identity, and its name are therefore
pure political artifacts upheld by the internation-
al community; it relies on external sovereignty
but lacks most of the characteristics of the much
more important internal sovereignty.14 As such,
in line with the Treaty of Westphalia (1648), the
UN doctrine of territorial integrity, or the 1960
UN Resolution 1514, African statesmen found-
ed the Organization for African Unity (OAU) in
1963 and reaffirmed “the sovereign equality of
member states; non-interference; respect for sov-
ereignty; peaceful settlement of disputes; and the
illegitimacy of subversion.”15 The OAU made
it clear: Self-determination had to be exercised
only once, at the time of decolonization from
European domination, and it was not subject to
continuous review.16 This sacrosanct principle
of state sovereignty in Africa therefore explains
why, despite a series of intrastate and interstate
wars and a multitude of secessionist and irreden-
tist movements, only Eritrea and South Sudan
have been able to break away from the borders
defined by the Europeans in 1884 Berlin.

Historical Background

The existence of Somaliland as a geopolitical
entity dates back to the 1880s, when European
colonialism divided the Horn of Africa into five
different political entities, overlooking the ‘clan-
states’ that characterized the region: The British
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Somaliland Protectorate (today’s Somaliland),
Italian Somalia (the rest of Somalia), French
Somaliland (present-day Djibouti), the Ogaden
region of Ethiopia, and Kenya’s Northern Fron-
tier District.17 The British saw their protector-
ate as a great source of food and water for their
colony of Aden across the Red Sea.18 However,
they had no interest in reforming governance
and administering the province. As such, while
most Western colonial powers across the Horn
attempted to create new, modern systems of gov-
ernment that ignored traditional societal norms
and relationships, Somaliland’s native political
institutions and its clan system remained largely
intact. Largely dominated by the Isaaq Clan, the
protectorate was efficiently ruled by a small ur-
ban and educated elite.19

On June 26, 1960, the British government
granted Somaliland its independence. Quickly,
the sovereign state was accorded diplomatic rec-
ognition by 35 states and received a message of
congratulations from the United States.20 Five
days later however, the United Nations Trust
Territory of Somalia (Italian Somaliland) ob-
tained its freedom. With the dream of uniting all
Somali people within one state, the two legisla-
tures met in a joint session and announced their
unification as the National Assembly of the So-
mali Republic.21 But despite an alleged ethnic,
linguistic, and religious homogeneity across the
region, British and Italian Somaliland had grown
apart. Their colonial experiences, economies,
and institutions were different—while the North
had remained relatively entrenched in traditional
structures, Italian colonial rule in the south had
broken these institutions and replaced them with
an inappropriate authoritarian bureaucracy and
centralized state. Disagreements between the
two legislatures were bound to occur. As such,
former British and Italian Somaliland disagreed
on the drafting of the legal instruments for the
Union—each assembly passed its own version
of legislation authorizing the union, but these
were never harmonized (Union of Somaliland
and Somalia Law in the North, Atto di Unione in
the south). No formal international treaty com-
bining the two countries was ever signed. The
current Somali Constitution, reflecting southern
thinking and Italian values, was forced upon
the North through a referendum in June 1961;
though voted down in Somaliland, it passed
nevertheless as Somaliland constituted a tiny
fraction of the Somali population.22 Somaliland
as such argues today that this de jure union is
illegitimate.

The hasty union quickly turned into an un-
equal relationship. The south chose the capital

city of Mogadishu, the anthem, and the flag.
Italian-trained southerners took control of the
parliament, elected a southern president, who
himself appointed a southern prime minister.
Northerners were discriminated against in the se-
lection of cabinet ministers, army personnel, and
the allocation of state resources.23 An Isaaq clan
member from Somaliland, Mohammed Ibrahim
Egal, eventually became prime minister in 1967,
but was ousted two years later by Siad Barre’s
coup d’état.24 Barre’s military rule was, to So-
maliland, semi-colonial oppression. Supported
by the U.S.S.R., Barre established a single party
rule, a controlled press, a strong security appa-
ratus, and an impressive military arsenal.25 The
north was neglected economically and deprived
of state resources, so that less than 7 per cent
of all development assistance was allocated to
the region.26 Northern frustrations eventually
led to the creation in 1981 of a London- based
Isaag-drawn guerilla movement known as the
Somali National Movement. When in May 1988
the SNM, operating out of Ethiopia, defeated the
troops of Barre in Burao and Hargeisa, Moga-
dishu retaliated with extreme violence: aerial
bombardments on Somaliland’s biggest cities,
ground attacks, and ensuing fighting killed 50
000 and made 1 million refugees.27 By January
1991, however, the SNM, coupled with other in-
surgent movements in the south—such as the So-
mali Patriotic Movement and the United Somali
Congress—successfully ousted the government
forces and ended Barre’s military dictatorship.28
Chaos ensued, as the rebel groups initiated a war
to control Somalia. Consequently, on May 18,
1991, SNM leaders repealed the Act of Union of
1960 in Burao and declared the independence of
the Republic of Somaliland.29

At the dawn of independence, Somaliland
engaged in a remarkable journey toward de-
mocracy and stability. The first transitional gov-
ernment, made of SNM executives, instigated a
large process of national dialogue among clans
constituting Somaliland, some of them having
fought on opposite sides during the war. The ob-
jective then was to reach a consensus on the sys-
tem of political representation that would gov-
ern Somaliland.30 Endowed with the traditional
structures of consultation and decision-making,
the transitional government successfully orga-
nized a series of “clan peace conferences,” or
shir—elders, religious leaders, intellectuals and
businessmen would gather under thorn trees
and discuss the issues at stake.31 These self-fi-
nanced, successful conferences contrasted well
with the costly UN-run conferences among war-
lords in the south, which have proven unsuccess-



ful for many years. In Somaliland, despite some
interruptions in 1991-°92 and 1994-°96, con-
tinued dialogue built up effective structures of
governance: the 1993 Borama Clan Conference
produced a Peace Charter—a basis for law—
and a National Charter—a basis for the political
structures of government. It established a bicam-
eral legislature, made of an upper house of clan
elders— Guurti—and a lower house with directly
elected representatives. Finally, it established an
executive office of the President and elected Mo-
hammed Ibrahim Egal.32 A third national con-
ference, held in Hargeisa in 1996-°97, increased
the representation of non-Isaaq clans, organized
a Supreme Court, and formalized all the govern-
ing structures into a written constitution.33 This
constitution, approved through a referendum in
2001 by 97 per cent of the electorate, marked the
effective institutionalization of the Somaliland
state.

Since then, Somaliland has developed an
electoral model, enabled voter registration, and
successfully managed the December 2002 local
elections, the 2003 presidential campaign, the
September 2005 legislative poll, and the 2010
presidential election. Hargeisa has been rebuilt.
The Central Bank reopened with a new curren-
cy. Militias have been disarmed and landmines
removed. Markets, hospitals, and universities
have sprung across the country. The private sec-
tor has flourished. Airline, electricity, and tele-
phone companies have multiplied. A free press
has emerged. It is important to note that all these
successes have been achieved without interna-
tional assistance, but rather by the generous do-
nations and transfers from the active Somaliland
Diaspora.34 Somaliland’s state building process
has therefore been highly successful. By inte-
grating traditional authorities within a constitu-
tional framework, it has essentially rooted the
state in society and a popular consciousness —it
has strengthened it from the bottom-up.35 Many
in the international community who had been
praising a top-down approach to governance
in Africa have as such been proven wrong. So-
maliland has slowly walked the path to democ-
racy, and it is today a prosperous, peaceful and
democratic nation in the otherwise chaotic Horn
of Africa.

The Recognition Debate

Despite its successes, the Republic of So-
maliland has yet to be recognized as a de jure
state. Somalia’s voice in the international forum
has instead been granted to the Transitional and
now New Federal Government, which has been
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unable to govern effectively over its jurisdiction,
having been challenged by the al-Shabaab insur-
gency and a multitude of warlords.

To be clear, although not a de jure state, So-
maliland has achieved de facto recognition in
a number of ways. A variety of states have en-
gaged in and maintained informal relations with
Hargeisa. As early as November 1997, Ethiopia
established bilateral agreements, set up a ‘trade’
office in Hargeisa, and allowed diplomatic mis-
sions to be established in Addis Ababa.36 Secu-
rity and trade cooperation has been established,
the two countries’ central banks interact with
each other, and major airlines link the countries’
capitals.37 Djibouti also recognized Somalil-
and as a de facto state in November 1997, and
established bilateral agreements. Djibouti, like
Ethiopia, accepts Somaliland passports.38 Sim-
ilarly, South Africa sent delegations to—and re-
ceived envoys from— Somaliland in 2001, 2002,
and 2003, particularly during elections. Senegal
also invited Somaliland diplomats to Dakar in
2003.39 Beyond the African continent, Paris and
Rome have been enthusiastic towards the So-
maliland cause, so much so that Rome promised
to sponsor a motion at the European Parliament
to give Somaliland a ‘national authority’ status
somewhat similar to that held by the Palestin-
ian authority.40 The European Union, and par-
ticularly the United Kingdom, Germany, and
Denmark, has provided critical assistance to So-
maliland’s electoral process.41 Similarly, in De-
cember 2007, the U.S. State Department report-
ed that “the United States continues to engage
with the administration in Somaliland on a range
of issues, most directly Somaliland’s continued
progress towards democratization and econom-
ic development.”42 At the international level,
the African Union (AU) has recognized that the
Somaliland case was particular, while the UN
has addressed Hargeisa as ‘the Egal Administra-
tion,’43 Despite these advancements, however,
Somaliland still lacks the rights and benefits
conferred to a de jure state: it is not a member
of any international organization; it has no ac-
cess to formal assistance from the World Bank,
the International Monetary Fund, or the African
Development Bank; and it cannot have access
to banks and insurance companies. These con-
straints hamper its ability to strengthen its legal,
accounting, health, or educational systems.44

Ironically, however, Somaliland makes a
very strong case for recognition. Historically, it
has mostly been its own entity, separate from the
rest of Somalia; British protectorate for seven
decades and actual de jure state for five days in
1960, Somaliland voluntarily chose to unite with
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former Italian Somaliland. As such, to Hargeisa,
the 1991 proclamation of independence is not so
much an act of secession, but rather the disso-
lution of an unsuccessful marriage with the rest
of Somalia. Somaliland authorities as such le-
gitimize their claims to sovereignty by pointing
to precedents set by the breakup of Sénégambia
(Sénégal and Gambia), the United Arab Repub-
lic (Syria and Egypt), or the independence of Er-
itrea from Ethiopia.45 Its entity as former British
Somaliland also enables Somaliland to fulfill the
first criterion to statehood set at the Montevi-
deo Convention: that of a defined territory. Its
borders are not disputed, unlike in southern So-
malia—Ethiopia and Somalia disagree over the
Provisional Administrative Line. Further, it also
meets the criterion of a permanent population;
while largely dominated by the Isaaq Clan, and
despite some clan divisions originally, the large
national reconciliation process has put all clans
at peace and has developed a strong national
identity. The Somaliland people are proud to
identify with the state, which explains why they
voted massively for independence in 2001.46
Third, there is little disagreement over the So-
maliland administration’s ability to fulfill its role
as provider of security and other major public
goods, thereby fulfilling the third criterion: that
of an effective government. Lastly, while So-
maliland has proven able to engage in relations
with other states, its complete fulfillment of the
fourth criterion is very much left to the apprecia-
tion of the international community.

Furthermore, Somaliland interestingly pro-
vides a strong case for U.S. support towards
recognition. The healthiest democracy between
Israel and Tanzania,47 a recognized sovereign
Somaliland would assist the United States in its
drive to undermine Islamic extremism and pro-
mote democratization in Muslim countries and
throughout the developing world.48 The Horn
of Africa is a strategic region to the U.S. War
on Terror: it is a point of passage for terrorists
between Africa and the Middle East, it hosts a
strong base for Al-Qaeda affiliates, it has experi-
enced the rule of the Islamic Courts Union, and
it is now torn apart by Al-Shabaab insurgencies.
Recognizing and strengthening the Republic of
Somaliland would reinforce the struggle against
terrorism in the region and set a precedent as
a successful and accountable Islamic govern-
ment, providing a model for Muslims across the
globe .49

Despite its strong case, Somaliland remains
marginalized. One explanation, widely put for-
ward by those who fail to recognize the tradi-
tional structure of the Somali state, asserts that

Somalia is essentially made of one same people,
sharing one language, one culture, and one reli-
gion. As such, the Somali state is meant for uni-
ty. Given the difficulties in the south, Somalia
would gain much if Somaliland were to give up
its claims to independence and engage on the
path towards a strong Somali nation. This argu-
ment however overlooks the clan dynamics and
multitude of warlords that characterize the Horn
of Africa. It also overlooks the legacy of colo-
nialism on the languages spoken in the region:
Arabic, English, and Italian. Further, some will
argue that given the chaos in the south, Somalia
is to Somaliland what a cancerous leg is to the
human body; it is not because they share a cul-
ture or a language that Somaliland should not be
amputated of the disease Somalia represents to
its stability.50

The second reason is entrenched in interna-
tional law. Like the UN or the Arab League, the
AU is committed to the sacrosanct principles of
sovereignty and territorial integrity. The 1963
OAU Charter and the 2001 Constitutive Act of
the African Union make clear reference to these
principles, calling for the respect of the borders
that prevailed at independence.51 As such, while
it has approved the right to self-determination
of former existing states like Gambia, Senegal,
Western Sahara, or Eritrea, the AU characteriz-
es any secessionist movement that breaks away
from the colonial borders as illegal. Granting
Somaliland its independence would essentially
break the AU’s commitment to sovereignty and
territorial integrity and open the Pandora’s Box to
further secessionist movements across the Horn
and the continent; some fear the Balkanization
of Somalia as a potential consequence.52 Two
things must be noted however. First, as argued
before, Somaliland’s independence would not
violate Article 4 of the AU’s Charter: Somalil-
and inherited the borders of the British Protec-
torate—its entity and legitimacy reside in these
borders—and formal independence would actu-
ally repair a violation made on July 1, 1960 at
unification. Second, even if Somaliland had not
been its own entity prior to the Union, and in fact
was characterized as a pure secessionist move-
ment, has the Pandora’s Box not been opened
already? The number of new states recognized
since 1991 sits at 36—including South Sudan,
which surely was not its own entity at indepen-
dence but clearly was a region within Sudan. On
these principles of state sovereignty and territo-
rial integrity then, the international community
undeniably is playing double standards.

A third explanation points to the hierarchy
of international politics: Where does the So-



maliland problem rank, and more importantly
who should Somaliland be addressing in asking
for its recognition? Any secessionist movement
will have to deal first with the state from which
it is trying to secede. Whether through peaceful
means—negotiations or consensus—or violent
means —intrastate war or insurgencies —a seces-
sionist state will be recognized when its mother
state ‘approves.” For example, Sudan was the
first country to recognize South Sudan as an in-
dependent country. Since 1991, Somaliland has
been told to negotiate its sovereignty with Mog-
adishu. With the enduring uncertainty in south-
ern Somalia, however, this seems difficult. As
former First Lady and Foreign Minister of So-
maliland Edna Adan Ismail puts it: “Somaliland
is the political widow of a country that does not
exist anymore. Somalia that everyone is talking
about is dead. Asking to negotiate independence
with Somalia, is like asking a widow to wait
for her dead husband to come back to have him
sign the divorce papers.”53 With whom should
Somaliland engage? The fragile newborn Fed-
eral Government? Al-Shabaab? Frustrated, the
Somaliland government therefore turned to the
UN, thinking the AU would have too many di-
verging interests in the issue to adhere to the
cause. The world body has however consistently
played down Somaliland’s demands, preferring
to support a united Somalia.54 Further, Western
powers argued the issue was an African problem
before being a global one—how could they rec-
ognize Somaliland if Africa was not ready to do
it?55 Somaliland thus turned back to the AU.

As expected, the AU’s member states have
too many diverging interests in the issue to reach
a consensus on Somaliland’s independence. De-
spite its animosity towards the Somali govern-
ment and close ties with Somaliland, Ethiopia
fears recognizing it would invite the hostility
of the southern Somali state and create tensions
with Ethiopia’s own Somali population. Also, it
would hurt its relationship with major African
and Arab states and undermine its position in
the AU. Ethiopia is also unsure about Somalil-
and’s durability and its commitment to good
neighbouring relations.56 Eritrea, a successful
secessionist state, is also unsure about recogniz-
ing Somaliland, as it promised the AU it was not
intending to support secession elsewhere in Afri-
ca.57 Third, Djibouti sees Somaliland as a threat
to the port that powers its economy.58 Egypt has
also been largely opposed to Somaliland’s inde-
pendence.

Fourth, the international community has in-
creasingly been questioning the legitimacy of
Somaliland’s claims to independence.59 It has
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argued the desire for independence from the So-
mali state is not entirely shared throughout So-
maliland. As such, the independence agenda has
been said to be carried by the Isaaq clan, with
little approval from other clans. Some irregu-
larities in the conduct of the 2001 Referendum
on the Constitution have been observed in the
parts of Somaliland where the opposition to in-
dependence is the strongest.60 Further, with the
recent declaration of independence from the Aw-
dal State, one can clearly question the unanimity
of the claims for independence coming out of
Somaliland. These uncertainties clearly weaken
Hargeisa’s claims, and especially today as the in-
ternational community is witnessing the break-
down of a seemingly ‘unified’ South Sudan.

Finally, Jonathan Paquin argues that the per-
sistent international rejection of Somaliland’s
independence is very much tied to the Unit-
ed States position on the issue.61 The United
States has been mainly avoiding Somalia since
the 1990s. After losing eighteen soldiers in the
1993 Battle of Mogadishu and retreating before
the chaos that was southern Somalia, the U.S.
government has stayed away from the Horn. It
essentially sees the region as extremely unsta-
ble, and is not willing to make any significant
political move towards Somaliland’s recognition
until Mogadishu has a fully stable government.
Countering the previous argument that saw So-
maliland as a strong ally in the War on Terror,
Paquin argues that the United States has actually
much more to lose in upsetting the AU by rec-
ognizing Somaliland because the AU has been
effectively cooperating in anti-terrorism and oth-
er economic issues. Further, Paquin claims that
the small Somalilander community in the United
States has been too disorganized to significant-
ly weigh on the administration’s foreign policy
choices. Finally, Paquin highlights the business
interests the United States has in the region, and
the losses it would experience— particularly in
the oil industry—if Somaliland was to become
a de jure state.62

Conclusion

On March 27,2012, Southern Sudanese forc-
es attacked an oil installation in Heglig, Sudan.
A few hours later, al-Bashir announced he would
not be attending the April 3 Appeasement Sum-
mit between Sudan and its newborn southern
neighbor. After two decades of violence and a
brief period of peace, tensions seem to be on the
rise again between Khartoum and Juba. More
importantly, South Sudan is now fighting its
own civil war, with 2014 promising to be quite
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a deadly year. How should Hargeisa read the
Sudanese crisis? After all, could Somaliland be
better off unrecognized? I argue that the self-de-
clared sovereign state has achieved stability, de-
mocracy, and economic prosperity specifically
because it was marginalized by Somalia and the
international community. Due to the general lack
of consensus for its recognition, the positions of
the AU and the UN on state sovereignty and ter-
ritorial integrity, and the uncertainty Somaliland
is facing in respect to its future as a sovereign
state, Hargeisa should maybe look for alternative
avenues to recognition or reunification. Instead
of breaking further away from the Somali state,
it could try to weigh in the peace process in the
south, reach out to the New Federal Govern-
ment, spread its successful model of democracy,
and render the dream of a unified and peaceful
Somalia possible. With its strong potential for
success, Somaliland could be the impetus for
change across the Horn of Africa.
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International Law by Hedgehogs:
International Legal Order by Means
of Inherent Law

Nima Hojjati

The author argues in favour of an international legal order based on what he terms

‘inherent law. Functionally similar to natural law, inherent law is inherited by virtue of one’s
humanity, and is meant to avoid theological connotations of natural law. The author considers
the possibility and form of such an international legal order through a discussion of the works

of Hart, Dworkin, Hayek, and Rawls.

With the steady disappearance of social and
political boundaries and the ever increasing
prominence of international organizations, in-
ternational law will need a metamorphosis. The
flow of information and the homogenization of
identities have made it difficult to distinguish the
‘other’—old conceptions of international rela-
tions, functioning in a Hobbesian state of nature,
will gradually need to be replaced. An answer
will have to be given to the call for justice as
people become more knowledgeable of legal
practices. In this essay, I argue that an interna-
tional legal order can surface through the logic
of inherent law without the need for global leg-
islation. I will begin with an analysis of Hart’s
legal philosophy concerning international law
and try to fill the deficit that he recognizes due
to the lack of legislature by looking at Ronald
Dworkin’s contribution to the matter at hand. I
will also draw upon Friedrich Hayek’s nomos in
an effort to promote the naturalist path that I will
be taking in establishing this legal order. Lastly,
a look at John Rawls will establish how reason
through a secondary original position can lay out
the path for international law. A primary objec-
tive in this essay will be to avoid a concession to
the idea of a world state as a necessity for a just
international system by looking at international
law as feasible outside of a positivist conception
of law. The recurring objection that will be ad-
dressed is the idea that sovereignty immunizes
states to non-consent based laws and adjudica-
tion.

Order and Inherent Law

Friedrich Hayek in Law, Legislation, and
Liberty defines order as “a state of affairs in
which a multiplicity of elements of various kinds
are so related to each other that we may learn
from our acquaintance with some spatial or tem-
poral part of the whole to form correct expecta-
tions concerning the rest, or at least expectations
which have a good chance of proving correct.”1
What is meant by an international legal order is
a system that respects certain integrity by shar-
ing elements of domestic legal systems. These
elements may include concepts such as stare de-
cisis, independent adjudication, all-encompass-
ing jurisdiction, prosecution in accordance with
principles of justice, and various other elements
that allow for the legal system to be independent
and legitimate. Enforcement however is beyond
the scope. I do not wish to advocate for the cre-
ation of a world police, and so for my purposes,
the enforcement capabilities of this international
legal order should be taken as the legitimacy of
the system itself. If there is a functional and just
system, states will be compelled to follow its
judgements through the pressures of conforming
to the notion of a just society. Moreover, the ju-
diciary of the international legal order should be
taken as similar in theory to something such as
the Supreme Court of the United States in that
“it has no influence over the sword or the purse”
but only has judgement in its arsenal.2 Contrary
to SCOTUS however, the point of this essay is
to establish a judicial system that is free from



dependence on any international legislature or
executive.

I argue that an international legal order may
not only be necessary for the integrity of our do-
mestic legal systems, but that it can also be born
from the logic of inherent law. The term inher-
ent law is akin to natural law (ius naturales) but
stripped of theological underpinnings. Although
Grotius famously argued for international law
through the logic of natural law by means of
etiamsi daremus non esse deum3, natural law still
has until this day a divine or religious prejudice
held against it. Inherent law is meant to avoid
religious connotations. This concept comes from
the idea of law as inherited by man by virtue of
his humanity alone—it is his inheritance at birth.
For all intents and purposes, inherent law should
be taken as similar to natural law in its view that
law can have a source other than agreed upon
rules; this source is often held to be reason. For
the purposes of this essay, inherent law plays the
role of a premise replacing legislature in the es-
tablishment of an international legal order.

Hart’s Dilemma

In The Concept of Law, H.L.A. Hart begins
his discourse on international law by stating that
he does not aim to identify or regulate words like
‘law’ or ‘legal,’” but instead to offer “an elucida-
tion of the concept of law, rather than a defini-
tion of ‘law’ which might naturally be expected
to provide a rule or rules for the use of these ex-
pressions.”4 His domestic system is dependent
on his arguments regarding primary and second-
ary rules but when it comes to international law,
there is a deficit due to the lack of international
legislature or courts with compulsory jurisdic-
tion.5 As such, Hart writes that:

“The absence of these institutions means that the rules
for states resemble that simple form of social struc-
ture, consisting only of primary rules of obligation,
which, when we find it among societies of individu-
als, we are accustomed to contrast with a developed
legal system. It is indeed arguable ... that internation-
al law not only lacks the secondary rules of change
and adjudication which provide for legislature and
courts, but also a unifying rule of recognition specify-
ing ‘sources’ of law and providing general criteria for
the identification of its rules.”6

Hart brings up an important issue by ques-
tioning not only if international law is actually
law, but also whether we should go along with
existing conventions or depart from them.7 He
recognizes the difficulties in how international
law could be binding since there can often be
doubt as to which legal system applies to a par-
ticular person.8 He gives the example of a con-
flict between French and English law, although in
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the contemporary world, a more obvious tension
arises when contrasting western and non-west-
ern legal systems. The answer that Hart offers is
that if there are tensions, they arise within some
system of law either way, meaning that there
is a fundamental premise for the existence of
some form of a legal system.9 On the existential
question, Ronald Dworkin admits that we have
reached a point in time where we can all agree
that international law really is law.10 The ques-
tion that needs to be asked however is whether
documents such as the Charter of the United Na-
tions and the Geneva Conventions should consti-
tute a legal system or whether we should look for
legitimacy elsewhere, such as in inherent law.11
Dworkin also blames legal positivists for any
doubt regarding the existence of international
law since they believe that law could only exist
when it was explicitly created.12

Before rejecting it, Ronald Dworkin offers an
insightful look at Hart’s theory of primary and
secondary rules. Dworkin explains Hart’s pri-
mary rules as those that grant rights or impose
obligations, and secondary rules as those “that
stipulate how, and by whom, such primary rules
may be formed, recognized, modified or extin-
guished.”13 Dworkin’s objection to this dichot-
omy is that when lawyers apply the law, they
make use of “principles, policies, and other sorts
of standards” that lie outside of positivism’s sys-
tem of rules.14 Dworkin defines a principle of
law as “one which officials must take into ac-
count, if it is relevant, as a consideration inclin-
ing in one direction or another.”15 In this regard,
international law follows the same logic as the
domestic system; having only the primary rules
in an international legal order will not be good
enough since principles can be left behind.

Principles should not be confused as re-
quiring Hart’s secondary rules either. Although
principles can draw support from statute or “of-
ficial acts of legal institutions, they do not have
a simple or direct enough connection with these
acts to frame that connection in terms of criteria
specified by some ultimate master rule of recog-
nition.”16 Dworkin believes that a modification
of the rule of recognition in order to accommo-
date principles is not possible either.17 Hart does
have a response; in his postscript, he writes that
Dworkin ignores his “explicit acknowledgment
that the rule of recognition may incorporate as
criteria of legal validity conformity with moral
principles or substantive values.”18 Even so,
this does not seem evident in Hart’s conception
of international law. Hart’s dilemma is a desire to
respect his domestic conception of justice even
though he recognizes a deficit in the internation-
al context due to the absence of legislature.
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Sovereignty

Before moving any further between Hart and
Dworkin, it is important to introduce the concept
of sovereignty, which is the primary objection
and source of scepticism that arises with the idea
of an international legal order. In international
relations, sovereignty is not only seen as a fun-
damental right of states but as Hart point outs,
“whenever the word ‘sovereign’ appears in juris-
prudence, there is a tendency to associate with it
the idea of a person above the law whose word
is law for his inferiors or subjects.”19 Not only
does this idea stem from a Hobbesian view, but
it can also be traced to an understanding of the
state as presented by Max Weber. Weber wrote
that the state has an intimate relation with vio-
lence and that not only is force a means specific
to the state, but that “we have to say that a state
is a human community that (successfully) claims
the monopoly of the legitimate use of physical
force within a given territory.”20 This should not
translate into a leviathan, as it has for the peo-
ple whom Hart mentions. Weber is well aware
that the state is the only “source of the ‘right’
to use violence,” but he does define politics as
the endeavour to share power or influence the
distribution of power not only within a state but
also among states.21 In other words, a monopoly
over violence does not translate into pure sub-
jugation, hence politics. Weber then goes on to
establish traditional, charismatic, and legal ideal
types of legitimations which are the sources of
legitimacy for the state.

For an international legal order, ‘legal’ legiti-
macy is the most suitable within Weber’s frame-
work. In the same way that the state’s powers
are not absolute in rapport to its citizens, even
though there might be a monopoly over vio-
lence, international law could curtail the power
of states through juridical and legal measures,
without a resort to a world state. For example, it
is no longer acceptable for a legal state to kill its
citizens, especially without a proper legal pro-
cedure, yet this does not suggest that the state
has lost its monopoly over violence. Similarly, if
an international legal order is born then the state
can still maintain its monopoly but it is simply
not legally permitted to use it with full agency.
Subjugating states to laws aimed at justice does
not disempower states any more than domestic
systems already do. Moreover, justice should not
meet an impenetrable wall when it reaches man-
made lines dividing territories. The Weberian
state could still survive under a stronger regime
of international law by the same logic that it sur-
vives the scrutiny of domestic legal systems.

Hart also established that sovereign is not
synonymous with being outside of law, but
rather sovereign refers to two facts: “first, that a
population inhabiting a territory lives under that
form of ordered government provided by a legal
system with its characteristic structure of legis-
lature, courts, and primary rules; and, secondly,
that the government enjoys a vaguely defined
degree of independence.”22 Hart’s purpose in
bringing up sovereignty also serves in establish-
ing whether a state could have an obligation to a
rule or not. If there can’t be any obligations, then
it would be difficult to promote a legal order, but
as things stand, Hart claims that obligations do
exist. For one, he tells us that the fact that states
respect each other’s sovereignty is definitely an
obligation to a rule.23 This suggests that if states
are capable of respecting the rule of sovereign-
ty, then the possibility of respecting other rules
follows. The obligations in treaties and con-
ventions often get respected in bilateral or even
multilateral agreements but it could be said that
the difference there is that they are self-imposed.
Consent and self-imposition definitely do bring
up objections towards obligations in an interna-
tional legal order.

Sovereignty addressed, Hart’s primary point
of contention with international law was that
unlike municipal law, its rules are vague and
conflicting in many points.24 He does however
reject the idea that any rules established in the
international arena are necessarily self-imposed
by drawing attention to how new states or mar-
itime states all end up respecting certain rules
by virtue of their existence or characteristics;
international law is not strictly self-imposed.25
Dworkin agrees with Hart on this matter and he
notes that many positivists after Hart mistakenly
assumed that sovereign states are only subject to
international laws that they have consented to
due to the false assumption that “the principle
of consent [can] furnish an international rule of
recognition.”26

Morality and Law

Where Hart becomes inadequate for the
promotion of an international legal order is his
failure in pushing for secondary rules of recog-
nition, change, and adjudication due to his rejec-
tion of the tendency of naturalists to advocate for
law outside of legislature. In his municipal ac-
count, he relied on secondary rules to legitimize
the concept of law, but he does not push for them
in the international context because of what he
sees as a lack of legislative change due to the
lack of legislature itself.27 More importantly,



Hart maintains his dichotomy between morality
and law and does not want to muddy the waters
by bringing in morality. He recognizes that states
often throw morality at each other when it comes
to justifying conduct, but once again refuses to
establish morality in the law itself.28 He follows
his domestic tradition and reaffirms that like mu-
nicipal law, the rules of international law “are
often morally quite indifferent.”29 But in the in-
ternational arena, people cannot be expected to
have a free reign on acting morally.

For Hart and legal positivists, law does not
draw itself from morality or justice per se. Hart
himself describes legal positivism to “mean the
simple contention that it is in no sense a nec-
essary truth that laws reproduce or satisfy cer-
tain demands of morality, though in fact they
have often done so0.”30 This hope for morality
is unlikely in an international system without
recourse to inherent law because states simply
have too much to gain by behaving immorally.
Although morality is a difficult subject to touch
upon, a basic immorality that can run rampant
in the international arena is unwarranted murder.
The common consensus is that killing someone
in order to achieve a gain based solely on self-in-
terest and not necessity is immoral, no matter
how one wishes to play with the idea of morality.
Hart is simply too soft in his approach on inter-
national law. He claims that it is “a mistake to
suppose that a basic rule or rule of recognition is
a generally necessary condition of the existence
of rules of obligation or ‘binding’ rules,” and that
these secondary rules would simply be a luxury
to be found in advanced social systems.31 How-
ever, if we take a look at the minimum contents
of natural law that even Hart concedes, then it
appears that this luxury will be necessary if in-
ternational law is to be anything other than rules
masking domination and abuse.

Minimum Contents of Natural Law

As the prominent general on the side of legal
positivism, Hart still concedes that certain max-
ims of natural law cannot be ignored. Before
addressing these fundamental elements which
underline most legal systems, he does distance
himself from naturalists by claiming that these
concepts still have a causal explanation, and
should not be taken as starting points in the nat-
uralist sense.32 The first of these concepts is that
of human vulnerability since the restriction on
the use of violence or bodily harm is the most im-
portant aspect of social life; “the basic character
of such rules may be brought out in a question: if
there were not these rules what point could there
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be for beings such as ourselves in having rules
of any other kind?”33 This simple idea lies at the
heart of all human interactions. We are all sus-
ceptible to death and it seems that our species’
main predator is none other than man himself.
Ensuring safety would then naturally be a pri-
mary concern in most mutual cooperation. The
second naturalist element is approximate equal-
ity, the notion that at the end of the day, all men
share this same human vulnerability. Recalling
Hobbes, Hart recognizes that “even the stron-
gest must sleep at times and, when asleep, los-
es temporarily his superiority.”34 Furthermore,
“this fact of approximate equality, more than any
other, makes obvious the necessity for a system
of mutual forbearance and compromise which is
the base of both legal and moral obligation.”35

Hart does remind us that things could have
been different. Men could not have been vulner-
able, they could have had tougher exoskeletons
or carapaces to protect them from other mem-
bers of the species, or perhaps there could have
been natural inequalities in strength. In drawing
from these basic premises, he reminds us to keep
these realities in mind when moving forward
with understandings of law and morality. For
what concerns the international context, Hart’s
approximate equality is perhaps the most obvi-
ous element to keep in mind since humanity does
not take on a different form across borders; “we
need not have recourse to the fantasy of giants
among pygmies.”36 The third minimum content
of natural law that Hart supports is that of lim-
ited altruism, the idea that men are not angels
nor are they devils, but they are somewhere be-
tween these two extremes, and so not only is a
system of mutual forbearance necessary, but it is
also possible.37 Men are not prone purely to de-
struction but in our history, the oldest story ever
told has been that of domination. When there is a
sense of kinship, as sometimes is in the domestic
arena, man tends to hold back a little since he
senses an affinity with other citizens, but the sen-
timents do not carry over when it comes to the
‘other.” Regarding the prevention of violence,
an international legal order can seem even more
necessary than a domestic one if these minimum
naturalist elements that even Hart concedes are
to be respected.

The fourth element is limited resources
which requires that institutions be set up to pro-
tect property and “the simplest forms of prop-
erty are to be seen in rules excluding persons
generally other than the ‘owner’ from entry, or
the use of land, or from taking or using materi-
al things.”38 The fifth and last element is lim-
ited understanding and strength of will which
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holds the idea that people realize for a variety
of reasons ranging from self-interest to care
for the welfare of others that rules are neces-
sary and their mutual benefits favourable.39

Nomos and Adjudication

A turn will now be made to Hayek’s contri-
butions to legal theory in order to establish the
feasibility of international law based on inher-
ent law by looking at how law can have a source
other than legislature. Hayek begins his defini-
tion of nomos—the law of liberty —with a blow
against legal positivism by stating that we need
to break away from “the erroneous conception
that there can be first a society which then gives
itself law.”40 Society for Hayek is born as a re-
sult of people respecting common rules and not
the other way around.41 As such, he writes on
authority that:

“It would therefore probably be nearer the truth if we
inverted the plausible and widely held idea that law
derives from authority and rather thought of all au-
thority as deriving from law--not in the sense that the
law appoints authority, but in the sense that authority
commands obedience because (and so long as) it en-
forces a law presumed to exist independently of it and
resting on a diffused opinion of what is right.”42

Off the start, such an understanding of au-
thority would suggest that a free-for-all attitude
to international law has no legal foundation.
Furthermore, if states wish to legitimize their
authority as law-abiding, then they will need to
rely on an independent law that rests on a con-
cept of right.

A feature of Hayek’s nomos is the natural-
ist idea that not all law is the product of legisla-
tion.43 This idea would reconcile Hart’s refusal
to allow for secondary rules in the international
context, since if law can have a source other than
legislation, then adjudication would not be so
implausible. Hayek also hints at common rules
which are respected by organizations but are not
enforced in the general sense, and international
law could fit well in such a category. An import-
ant thing to draw from this is that Hayek claims
the apparatus of law is developed when there
is an “effort to secure and improve a system of
rules which are already observed.”44 By this
logic, an international legal order that is taken
seriously could well be the birth of the apparatus
of international law. The next step will then be to
address the need for judges.

International law, outside of the International
Criminal Court, is rarely subject to adjudication,
but Hayek gives an indispensable role to judg-
es. He believes that no organizational leader
could ever fulfill the role of the judge in creat-

ing a conception of law.45 A judge for Hayek
does not care with what the authority wants but
instead addresses the legitimate expectations of
private citizens .46 Outside of a world state, there
might not be ‘private citizens’ in a global sense
but an international judge could still follow the
same goals as in the domestic setting. A ruler
is also said to benefit by sending in a judge to
restore peace because the judge can restore an
“order the character of which [the ruler] may not
even know.”47 A point of contention here is the
nature of this order yet the solution is the same
solution offered in the municipal context: order
refers to an order of peace. Before getting to
more demanding legal matters such as torts or
contracts, it can be agreed that the first steps in
an international legal order would be to ensure
peace. After all, Hayek states that nomos, in the
beginning, “had for its end, and its sole end, to
keep peace.”48

In no way am I suggesting that all other in-
ternational conventions, such as human rights
as stated in various United Nation charters or
even the crimes stated in the Rome Statute, do
not require adjudication, but rather that the sim-
plest and original premise of peace would call
for adjudication at all levels of law—be it mu-
nicipal or international. For Hayek, once satis-
factory international law is established, the role
of judges will remain unquestionable since judg-
es will have the task of gradually perfecting the
system and filling in the inevitable gaps seeing
as “no system of law has ever been designed as
a whole.”49 The judge can also offer a solution
to the dilemma posed by sovereignty since the
judge will often be tasked with working with
already established rules in order to find a solu-
tion to “conflicting expectations held in equally
good faith and equally sanctioned by recognized
rules.”50 In addition, supposed conflicts which
are not based on good faith could also be more
easily weeded out so that the era of makeshift
excuses could finally see itself drawn to an end.
In concluding nomos, Hayek tells us that nomos
is discovered in the sense that it reiterates al-
ready observed practices or in the sense that they
are required to complement the established rules
in order to have the system operate smoothly and
efficiently.51 If we remain content with the idea
that our legal system should simply concern it-
self with justice for its own citizens, then we will
in fact question its integrity. How could a just so-
ciety possibly support in silence great injustices
either committed by its own actors abroad or
even by those whom it calls allies? International
nomos could prove to be a crucial supplement if
we are to label our legal order as just.52



Before moving on from Hayek it is important
to address the opponents of natural law by look-
ing at how thesis—the law of legislation—fits
into my argument. A point has been made thus
far to argue in favour of an international legal
order without recourse to legitimization by a
world state. The debate over a world state is not
only beyond the scope of this paper but it also
does not concern the legal order being promot-
ed. I have endeavoured to establish that interna-
tional legal order should be born from the logic
of inherent law itself and not as a consequence
of global legislature. I broke away from Hart’s
idea that secondary rules were irrelevant in in-
ternational law due to the absence of legislature
and so similarly, thesis as described by Hayek,
although complimentary, would not be a neces-
sity. Rules of just conduct, Hayek wrote, “did
not need to be deliberately made, though men
gradually learned to improve or change them de-
liberately.”53 Given that the creation of a truly
independent yet empowered international legal
body is unlikely, it is important to avoid any leg-
islative foundations in the requirements of inter-
national law. Thesis could well emerge once a
system is in place since it deals with the realm
of operationalization.54 Hayek does claim that
thesis could be crucial in the establishment of
justice but he notes that “a statute (thesis) passed
by a legislature may have all the attributes of a
nomos, and is likely to have them if deliberately
modelled after the nomos. But it need not, and
in most of these cases where legislation is want-
ed, it cannot have this character.”55 Positive law
cannot be an appropriate first step in the interna-
tional context since even if the law established
is thesis, it would most likely continue a legacy
of abuse. Satellite or weak states could be easily
manipulated in agreeing with rules that would be
contrary to a conception of justice.

Rights Discourse

Adjudication aside, another important aspect
of an inherent law backed international legal or-
der is rights discourse. A turn to Dworkin high-
lights the relationship between rights and law.
Although he was initially writing with a domes-
tic constitutional framework in mind, Dworkin’s
arguments can still be applied in an international
context. Dworkin believed that “the existence of
rights against the government would be jeopar-
dized if the government rejects certain rights by
appealing to the right of a democratic majority
to work its will.”56 In our context, sovereignty
can play a similar role and should not be seen
as a firewall in recognizing the rights of other
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humans outside of certain exhaustive groups of
citizens. The same way that the state should not
rely on its right to a majority in order to trump
the rights of others, states should not rely on
their rights of sovereignty to circumvent rights
that could otherwise be respected.

An objection that may arise with this idea is
that the rights that Dworkin talks about are said
to be held against a government, meaning that
without a world state there isn’t an authority to
respect these rights. Yet, Dworkin believes that
it only makes sense to say that “a man has a fun-
damental right against Government ... if that
right is necessary to protect his dignity, or his
standing as equally entitled to concern and re-
spect, or some other personal value of like con-
sequences.”57 This idea of dignity that Dworkin
promotes throughout his works makes it hard
to ignore another individual’s rights simply due
to a lack of immediate obligation. The current
law might not embody this idea but because of
inherent law the right does not simply vanish.
Instead, due to the existence of these rights we
should aim at establishing a body to answer their
call. Kant famously noted that “freedom, inso-
far as it can coexist with the freedom of every
other in accordance with a universal law, is the
only original right belonging to every man by
virtue of his humanity;”58 and “a state is a union
of a multitude of human beings under laws of
right.”59 Although Dworkin prefers the concept
of equality over freedom as belonging to every
man by virtue of his humanity, the premise re-
mains the same.60 If mankind owes one anoth-
er some form of mutual abstract universal idea,
then law cannot be reconciled as limited to cit-
izenship.

Rights discourse sets out a peculiar relation-
ship between law and rights. In the western do-
mestic setting, constitutions tend to be a rigid
entrenchment of rights and so laws naturally re-
spects these rights. Western legal positivists then
have nothing to worry about since the culture of
rights is prominent and so would naturally re-
flect itself in laws thought devoid of morality.
As such, we should be weary to assume that law
does not need a rights based element simply be-
cause our domestic systems have grown accus-
tomed to safety measures such as constitutional
scrutiny. “If the Government does not take rights
seriously,” Dworkin tells us, “then it does not
take law seriously.”61

In an article on international law, Dworkin
begins by examining the dilemma posed by sov-
ereignty and territorial integrity which have so
far been presented as the natural opponents of
an independent international legal order. He pro-
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ceeds by examining if treaties and conventions
can be sufficient enough or if there is a need for
the endeavour to establish an international legal
order. Dworkin concludes that not all conven-
tions generate obligations since they are often
“conventions of convenience” that are disre-
garded whenever they become a hindrance.62
Furthermore, a consent thesis for the creation of
international law will rely on treaties signed at a
particular time and states can change dramatical-
ly.63 There needs to be another basic principle
since “it seems unfair that people should suffer
serious disadvantages only because politicians
chosen by entirely different people under en-
tirely different constitutions signed a document
many generations ago.”64 Dworkin’s conclusion
is clear: self-limiting consent by sovereign na-
tions cannot be the basic ground for internation-
al law, even if this proves incompatible with the
doctrine of sovereignty.65 As such, Dworkin ap-
peals to his arguments in Justice for Hedgehogs,
reiterating his claim that law can be identified
by asking which rules citizens or officials have
aright to demand to be enforced by coercive in-
stitutions, without the means of any additional
collective political decisions.66 Dworkin rec-
ognizes that a problem is that international law
does not have the same institutional frameworks
available to it in establishing such a theory. Un-
like Hart to a certain point, Dworkin believes
that we should not just let things be for the sake
of continuity.

The solution that Dworkin offers to this lack
of institutional structures is also a hypotheti-
cal international court. If we could imagine such
a system then the problem does not seem so com-
plicated. Naturally, we cannot just stop there.
Dworkin recognizes that if an international legal
order were to be established then it would face
staunch opposition, particularly by superpow-
ers.67 The reason for this is that they will have
the most to lose in the current system as they
have the greatest degree of freedom. Dworkin
ideally thinks that “if a state can help to facili-
tate an international order in a way that would
improve the legitimacy of its own coercive gov-
ernment, then it has a political obligation to do
what it can in that direction.”68 Dworkin defines
this requirement as the true basis of international
law. It should be noted that what this could mean
is that there is not necessarily a coercive enforce-
ment element to this international legal system;
in similar fashion in that there isn’t technically
an enforced obligation to have a just legal do-
mestic system.

The reality is that people, states included, can
do whatever they want. They cannot however

pretend that what they are doing is the right or
the just thing to do. It should go without saying
that there are in fact no divine guardians of jus-
tice that will retaliate against injustices or im-
pose punishments. Instead, if we are to label our-
selves as one thing over another, then we must
be consistent. If we want a just society, then we
should follow certain maxims. If we want a just
democracy, then we must follow certain other
ones. As such, if we wish to be a just people,
regardless of the reasons why, then we will in
fact have an obligation to something such as an
international legal order. If we do not, then we
lose our claim to the label.

In the long run, we will face negative con-
sequences, not limited to wars, which could
have been prevented if certain basic norms
had been established, integrated, and respect-
ed. Dworkin was thinking along the same
lines when he gave the historical example
that “Germany had an obligation to facili-
tate and international order—a more effec-
tive League of Nations, perhaps—that could
have prevented its Nazi future.”69

The Law of Peoples

Dworkin’s time ended before he could prop-
erly establish such a court or what rules would
best embody his principle of international jus-
tice. Luckily, John Rawls helps fill this void. In
a Theory of Justice, Rawls had argued that his
original position was “the most philosophically
favoured interpretation” of a contractarian the-
ory of justice.70 He famously put forward the
concept of justice as fairness and established that
through reflective equilibrium, we can recreate
the original position and its elements, such as
the veil of ignorance which allows us to think
without any prior prejudice.71 In his theory, the
people in the original position—a hypothetical
bargaining scenario—would also choose two
principles of justice: (1) “each person is to have
an equal right to the most extensive scheme of
equal basic liberties compatible with a similar
scheme of liberties for others; and (2) social and
economic inequalities are to be arranged so that
they are both reasonably expected to be to every-
one’s advantage, and attached to position and of-
fices open to all.”72 Although ground-breaking,
this domestic idea of justice would not exactly
fit in an international situation since it is simply
too demanding. Rawls does give a lexical order
to his principles but even then, this theory of jus-
tice is suited for individuals in a domestic setting
since the conditions of the original position, as
they stand, are not suitable for states as bargain-



ing agents.

Well aware of this deficit, Rawls established
in The Law of Peoples a second level original
position where the parties are the representatives
of peoples.73 Similar to the two principles of
justice, the Law of Peoples are the laws that are
assumed to be born out of this second hypothet-
ical bargaining situation. Rawls uses the term
peoples as opposed to states because he believes
that peoples “is meant to emphasize these sin-
gular features of peoples as distinct from states,
as traditionally conceived, and to highlight
their moral character and the reasonably just,
or decent, nature of their regimes.”74 It can be
argued that Rawls is working with the premise
that agents in the second original position under-
stand certain fundamentals of justice, since they
should be somewhat familiar with the domestic
original position. Even Hart conceded the mini-
mum content of natural law, meaning that most
human societies can be assumed to be born out
of the need for certain similar conditions such as
the respect of property and peace. Rawls is also
lenient towards the nature of the state, be it dem-
ocratic or not, and he even promotes the toler-
ance of hypothetical decent hierarchical societ-
ies that could respect the Law of Peoples and he
constantly expresses that his Society of Peoples
is not strictly for secular liberal democracies.75

It is worth noting that Rawls states that in
light of his theory we should reformulate the
powers of sovereignty and that we must “deny
to states the traditional rights to war and to un-
restricted internal autonomy.”76 Rawls’ Law
of Peoples also follows the explicit premise of
having no dependency on a world state. In ref-
erencing Kant, Rawls writes that any “world
government—by which [it is meant] a unified
political regime with the legal powers normally
exercised by central governments —would either
be a global despotism or else would rule over a
fragile empire torn by frequent civil strife as var-
ious regions and peoples tried to gain their polit-
ical freedom and autonomy.”77 The Law of Peo-
ples grants sovereignty and autonomy so long as
states abide by it. Rawls’s difference principle
and inequalities in general are also reserved to be
decided by peoples themselves.78 If not already
clear, the international legal order does not call
for the replacement of domestic legal systems
but rather it merely calls for the same principles
that we have come to cherish to be mirrored at a
second level. If Rawls was able to establish these
laws through reason alone, it is fair to assume that
an international court dedicated to having these
laws respected is not so farfetched a concept.

International Law by Hedgehogs

Conclusion

The goal of this paper has been to promote
the idea of an international legal order based
on inherent law and free from the necessity of
a world state. By looking at domestic and inter-
national legal theory alike, such a conception of
international law is not only feasible, but might
be a necessity if we are to move forward with
the promulgation of justice. It is important, as
Dworkin reminds us, to bear in mind that inter-
national law is a relatively new phenomenon in
our collective history. Being born from the atroc-
ities of World War II and of the 20th century, in-
ternational law will also be a constant reminder
of what we must strive for if we are to amend
and to learn from the mistakes of the past. If we
are to succeed in establishing a potent system
however, positive law might need to be placed
on hold. As Dworkin states in his last discourse
on legal philosophy: “We must free the subject
from the torpor of legal positivism. We need,
now, to nourish the roots, not the twigs, of inter-
national law.”79
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On-Stage, Off-Stage: Jawaharlal
Nehru, Diplomacy, and the
Indochina Conflict, 1954-1955

Disha Jani

The author discusses Jawaharlal Nehru, Prime Minister of India, and his role in shaping India’s
foreign policy from 1954-’56. Using archival methods that include documentation from the ne-
gotiations at the Colombo and Geneva Conferences, the author finds that Indian foreign policy
under Nehru emphasized cooperation and pragmatism over Cold War ideological differences.

While Jawaharlal Nehru was the prime min-
ister of India, his particular vision for the nation
on the world stage shaped and directed the In-
dian government’s foreign policy. The conflict
in Indochina was one such arena, where a mis-
leadingly simplistic rhetoric of peace dominated
New Delhi’s message. Encased within this logic,
however, was the synthesis of several paradigms
of global geopolitics, each lending their own
nuances. Each of these paradigms represented a
slightly different way of viewing the Indochina
conflict, all of which were informed by India’s
particular notion of its own image and its stake
in Indochina. This analysis will focus on 1954
and 1955. A flurry of diplomatic activity char-
acterized these two years in particular. As prime
minister, Nehru communicated often with Chi-
na, North Vietnam, the ‘Colombo Powers,’ the
United States of America, the United Kingdom,
and Australia. These correspondences indicate
a less rigid relationship than the orthodox rep-
resentation of Indian foreign relations suggests.
The conferences, namely at Colombo, Geneva,
and Bandung, provided a stage for India’s offi-
cial diplomatic performance, and an interface for
unofficial diplomacy.

Literature Review

The secondary literature specifically on In-
dia’s role in Indochina is sparse, but several his-
torians have approached the subject as part of the
larger narrative of the Asian or socialist world.
A particular focus, if any, is on India’s time as a
Chairman on the International Control Commis-

sion after the Geneva Conference in 1954. The
general consensus on this aspect, however, is the
inability of the Commission’s three Chairmen to
compel any compliance with the Geneva Agree-
ment. D.R. SarDesai, an expert on India-South-
east Asia relations, discusses the main principles
behind Nehru’s approach. He offers a detailed
narrative of India’s policy towards Indochina
in the period preceding and following 1954-55.
This analysis, however, is limited by its empha-
sis on India’s struggle to befriend the thorny Chi-
nese, and the two countries’ competing “bid to
become the pivot of Asia.”1 T.N. Kaul’s more
personal account is even more pronounced in
its juxtaposition of India and China at odds:
“Mao’s was a typically Chinese approach—nar-
row, ruthless, and inhuman, while Nehru’s was
basically Indian—human and humane.”2 Yuri
Nasenko is generally enamored of Nehru’s pol-
icy of peaceful coexistence.3 These accounts of
Nehru’s approach to foreign relations provide a
rough picture of the pre-1950s period in foreign
relations.

Historians and political scientists have long
understood Nehru’s post-independence foreign
policy with the framework of a liberal, Western,
civic nation-state. Nehru employed this model
during his time as prime minister to outwardly
project the values of the Indian state. The sec-
ondary literature generally asserts that he almost
single-handedly imposed India’s post-indepen-
dence self-image on the global stage. Nasenko
states that even if other government members
held dissenting views, they refrained from ar-
ticulating them within the National Congress.



The debates within the party were largely behind
closed doors, and perhaps not at all effective.4
According to Patterson, there were three strands
of Indian foreign policy: anti-colonialism, an-
ti-racialism, and Asianism.5 Mukherjee elab-
orates, naming anti-colonialism, full equality
of races, non-alignment, freedom of action, an
emerging Asia and Africa, and peace and dis-
armament.6 SarDesai narrows these elements
down to four: non-alignment, peaceful coex-
istence, anti-colonialism, and anti-racialism.
Historians and political scientists writing after
the Sino-Indian border clashes in 1962 tend to
present this image of India’s foreign policy ob-
jectives. These threads are certainly present in
Nehru’s published works and speeches. Their
meaning and significance at different historical
moments can be clouded by the particular stance
of the writer, and the perspective afforded to him
or her by hindsight. Most significantly, the sec-
ondary material addresses Nehru’s principles of
peaceful coexistence in contrast to Chinese ag-
gression in 1962. The Five Principles (Panchash-
ila) emerged from the Sino-Indian Agreement on
Tibet in April 1954. Thus, the period between
1954 and 1962 is viewed as an uneasy collab-
oration of two ideologically and territorially
oppositional powers. This tension is not readi-
ly apparent in the interactions between the two
powers, namely in Nehru’s conversations with
Zhou Enlai in July 1954, nor in Nehru’s politi-
cal and private correspondence. With analytical
focus on Nehru’s role in Indochina, this relation-
ship becomes all the more relevant, as the poles
of the conversation shift from the assumed New
Delhi-Beijing paradigm to a more amorphous
picture.

This paper will chart Nehru’s viewpoint and
aims in 1954 and 1955, set against the backdrop
of his administration’s diplomatic encounters.
The main sources of analysis are the selected
works of Jawaharlal Nehru, compiled by the Me-
morial Fund in his name. In addition, this paper
contains information from a published collection
of his letters to Chief Ministers and digitized for-
eign policy documents from the National Austra-
lian Archives.

India and China

Nehru discussed the Agreement on Tibet sev-
eral times when meeting with the Chinese. He
often referenced the Five Principles in Parlia-
ment or with the press. Nehru certainly claimed
the language of the Principles as his own, partic-
ularly in the diplomatic maneuvering throughout
1954 in the context of the Geneva Conference.

On-Stage, Off-Stage

The Agreement on Trade and Intercourse be-
tween the Tibet region of China and India con-
tained in its preamble the following: (1) mutual
respect for each other’s territorial integrity and
sovereignty; (2) mutual non-aggression; (3) mu-
tual non-interference; (4) equality and mutual
benefit; and (5) peaceful coexistence.7 These
points formed the basis of the agreement, and in a
Joint Statement on June 28, 1954, India and Chi-
na expanded their endorsement of the Five Prin-
ciples to include relations between all nations in
an effort to reduce the likelihood of war.8 In sub-
sequent references to the Five Principles, Nehru
appeared to emphasize the Sino-Indian origin of
this doctrine. This equivocation is ideologically
connected to a number of his foreign policy ob-
jectives, chiefly his focus on the emerging Asian
sphere and the proposal of an alternative, peace-
ful global paradigm with multiple loci instead of
an exclusively Western focus.

The relationship between India and China
during this period provides an important context
for the diplomatic and ideological position of the
Nehru administration. Firstly, Nehru was openly
in favour of handing representation at the United
Nations from Taiwan to mainland China. He did
not see India’s relationship with China as some-
thing at odds with his relationship with Western
powers, but rather an agreement to disagree. He
tartly addressed the UN Secretary General in
December 1954: “ the world is somewhat larger
than the U.S. and UK. ... it is rather irritating to
be told the U.S. and U K. will not like the inclu-
sion of China [at Bandung] ... there are many
things the U.S. and UK. have done which we
do not like at all.”9 There is little evidence that
during this period, India and China were in di-
rect competition for diplomatic ties or territory.
China and India shared the aim of expanding
the ‘peace area’ in Asia, primarily by supporting
the existence of independent and neutral Indo-
chinese states.10 Nehru spoke about the ancient
civilizations from which modern India and Chi-
na originated, and emphasized the shared influ-
ence of both cultures in Indochina.11

This emphasis on Chinese and Indian lead-
ership in a rising Asia prompted the British For-
eign Secretary Anthony Eden to adopt similar
language in his conversations with Nehru. In
mid-1954, Eden suggested dividing the settle-
ment at Geneva in two groups, one with Laos
and Cambodia, and the other with the two Viet-
namese governments. He proposed this solu-
tion to Nehru based on the perceived existence
of a civilizational frontier. Eden’s grouping
placed the successor states of French Indochi-
na between the influence of two civilizations:



McGill International Review 2014

Laos and Cambodia with India, and Vietnam
with China.12 The Australian Foreign Ministry
was also concerned that India and China were
meeting in private to divide up spheres of influ-
ence.13 Thus it is evident that the relationship
between India and China in 1954 and 1955 was
characterized by shared aims in the region, as
revealed by records of their private talks and by
the impressions of the two more moderate mem-
bers of the Western bloc.

The Colombo Conference

The gathering of several Asian prime minis-
ters in Colombo, Sri Lanka marked the initial,
concerted effort to create an Asian solution for
Asian problems in this two-year period. The
conference took place between April 28 and May
2, 1954, with the prime ministers of Sri Lanka,
India, Pakistan, Burma, and Indonesia in atten-
dance. Henceforth referred to as the ‘Colombo
Powers,’ this group of countries did not include
the principal belligerents of the Indochina con-
flict. Despite this—or perhaps because of it—
this group was able to open a regional forum for
the discussion of the Indochinese problem. This
provided an interface and context for the area’s
tensions. Nehru, at the first meeting of the con-
ference, emphasized the nations’ similarities in
terms of their newly acquired independence and
the common problems they faced.14 In this in-
troduction, the minutes record a clear delineation
of the elements this paper seeks to synthesize.
Nehru conceptually connected a triumph against
colonialism, a “resurgent Asia,” and the projec-
tion of this newly won independence outward by
“preventing any incursions into their freedom by
an external agency.”15 He noted the apparent
imbalance between the relative material weak-
ness of Asia and its potential for influence in the
global sphere nonetheless. The countries of Asia
“represented a vast population and a great area,
and they could, therefore, exert considerable
influence in the cause of peace.”’16 If we can
consider this address to be one of several official
performances of Nehru’s vision for India’s role
in international affairs, then such an expression
certainly justifies the emphasis on ‘anti-colonial-
ism’ and ‘Asianism’ articulated by historians and
political scientists analyzing his policies.

Nehru’s oration at Colombo also demon-
strates his navigation of the Cold War para-
digm. “The major problem of the world was the
continuing problem of the ‘Cold War’ between
two blocs of big and powerful countries,” stat-
ed Nehru at the opening session, but he did not
address the traditionally bipolar conflict in such

terms very much afterwards.17 He presented his
perspective on communist China in a pragmat-
ic manner, while maintaining his distance from
the ideologies of communism. His support of
the admission of communist China to the UN in
lieu of Taiwan resulted from the “absurdity” of
having a large country absent from the body’s
proceedings.18 In other words, by doing away
with an ideological understanding of the Cold
War, Nehru focused primarily on power politics.
Consequently, his support for China’s inclusion
to the UN had less to do with the bipolar stale-
mate of liberal democracy versus communism,
but more to do with its utility in achieving peace
in East Asia.19

Nehru’s speech also suggests that he viewed
communism as an ideological threat, but viewed
neither the Soviet Union nor China as aggressors
motivated by that ideology. He was in favour
of nations acting to halt communist “interven-
tion or infiltration” into their states, but found it
ineffective to merely denounce the ideology.20
His assessment of the longevity of the capitalist
and communist systems was based on the even-
tual returns to humanity and economic prosper-
ity that each provided. He therefore preferred a
pragmatic approach rather than a purely ideo-
logical one. When asked about the behaviour
of communists, he countered with the example
of McCarthyism in the United States, revealing
a general aversion to extremism on either side
of the political spectrum rather than a hatred of
communism for its own sake .21

Nehru had suggested at the beginning of the
Colombo Conference that internal differenc-
es between participants should be set aside in
favour of the discussion of larger issues. One
area where tensions arose nonetheless was the
proposed condemnation of ‘international com-
munism’ by the prime minister of Pakistan,
Mohammad Ali Bogra.22 The nuance that
Nehru presented in opposition to Bogra’s state-
ment provides the background for the former’s
engagement with communist China, the Viet
Minh, and the Indochina question in general. In
accepting the “sinister character and dangers of
international communism,” Nehru felt that India
would be taking a side in the Cold War conflict.
His rejection of the monolithic view of commu-
nism was couched in his historical understand-
ing of the changes undergone within the move-
ment from the times of Marx and Lenin. He also
feared a diplomatic embarrassment in the face
of India’s forthcoming treaty with communist
China. Despite this, Nehru believed that a ref-
erence to international communism would be
an acceptance of the “American thesis.”23 This



belief in the national specificity of the ideology
characterized Nehru’s relationship with the com-
munist and socialist world. It is thus clear how
he was able to reconcile his personal and polit-
ical aversion to domestic communist elements
with a desire to accommodate political variance
outside India. Translated into Indochinese terms,
this meant that instead of viewing the conflict as
a struggle between capitalism and communism,
which would have placed him on the former side,
Nehru instead viewed all participants as belliger-
ents. It is this view that prompted an extension
of his common refrain of “non-interventionism”
to the approaching Indochina settlement. He be-
lieved that aid received by belligerents from out-
side powers created a “vicious circle” and made
a ceasefire even more elusive.24

The Colombo Conference also provided
Nehru with a platform from which to articulate
his six-point proposal for Vietnam. The context
of the gathering and the focus on Asia were
clear, as the minutes read: “the Asian countries
were interested in seeing that the situation did
not worsen and become a focal point for a clash
on a larger scale.”25 These minutes, from the
papers of V.K. Krishna Menon, feature Nehru as
a prominent and productive figure, and because
of the minutes’ Indian origin, the presentation of
the participants’ general views requires a criti-
cal reading. Nonetheless, this reflects Nehru’s
perception of the participants, and therefore has
merit when discussing his particular outlook and
aims at the conference and beyond.26

The six-point proposal was designed to
“prepare the atmosphere” for the Geneva Con-
ference, as Nehru was clearly apprehensive of
several of the original planners.27 He was con-
cerned that a recalcitrant Western bloc would
compromise negotiations. The points of the
proposal were as follows: (1) an immediate
ceasefire (2) settled by France, the three associ-
ated states, and the Viet Minh; (3) a complete
transfer of sovereignty to Indochina, (4) details
of this transfer settled by the principal parties of
the conflict; (5) non-intervention in Indochina
in any form by the great powers, i.e. the U.S.,
UK., US.SR., or China; and (6) proposal of
broad supervision by the United Nations of the
implementation of any settlement.28 Despite his
support for the communist Chinese seat at the
United Nations, Nehru advocated a separation of
that issue and the settlement, to avoid complica-
tions to the “present international tangle.”29 He
deplored the tendency of non-Asian powers to
intervene in Asian affairs, but agreed that Asian
countries might only be in a position to make
“helpful suggestions.”30 He also conceded that
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practically, France should be represented at the
ceasefire, though he opposed it “from the point
of view of colonialism.”31 It is evident in these
particular cases that the tenets of the so-called
Nehruvian foreign policy system, based on
Asianism, anti-colonialism, and at this point, an
advocacy for Chinese representation at the Unit-
ed Nations, were openly mitigated by pragmatic
considerations.

Nehru’s speeches at the Colombo Conference
in April 1954 made it clear that the approach-
ing Geneva Conference was foremost among his
foreign policy priorities. In June, he wrote to his
chief minister: “the most important thing from
the world’s point of view is Geneva ... it appears
to be collapsing.”32 The possibility in June of
an adjournment with postponed military talks
was of great concern to Nehru, and he deplored
the lack of an Indian press presence at the con-
ference to rise above the largely Western cover-
age.33 His main informants during this period
were chief diplomat V.K. Krishna Menon and
the British Foreign Secretary Anthony Eden. In
a cable before the conference, Nehru expressed
frustration at the lack of information about the
Viet Minh reaction to his proposal for a cease-
fire, and the noncommittal response of the Chi-
nese.34 In February 1954, Nehru was very wary
of committing himself: “we do not wish to be
entangled in this matter at all and propose tak-
ing no active step at this stage.”35 India would
apparently make a shift from this cautious stance
to the stronger one at Geneva and later in the
International Control Commission. This initial
hesitance suggests a change in Nehru’s positive
assessment of the opportunity for India on the
global stage.

Geneva Conference

Nehru remained wary as the Geneva Con-
ference progressed. The conference provided
the most prominent arena from which to project
India’s particular place in the global diplomatic
system. India was not officially included in the
Geneva Conference because the United States
wished to restrict involvement to those countries
directly implicated and the compulsory super-
powers. It cannot have helped India’s case that
the Soviet Union pushed for its inclusion. This
was met with resistance from the United States,
which emphasized the exclusive inclusion of
“neutral countries.”36 This distinction shows
that elements of India’s foreign policy placed
Nehru, if not in the socialist camp, then certainly
out of the American camp.

Nehru saw the Indochina settlement in stark-
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ly military terms, especially with the increasing-
ly aggressive noises made by John Foster Dulles,
the American Secretary of State. “Behind [Indo-
china] is of course the dark and terrible shadow
of the H-bomb,” Nehru wrote in April 1954.37
Eisenhower’s policy of massive retaliation made
Nehru apprehensive, as the Far Eastern the-
atre’s future hinged on the United States’ bluff.
It struck Nehru as odd that these threats were
being made when preparations for the Geneva
Conference were underway, particularly because
the military situation in Indochina was progress-
ing much the same as it had for years, with var-
ious “ups and downs.”38 The contradiction in
the United States’ threats was clear to him, as he
made the comparison between the Chinese in-
volvement with the Viet Minh (military advising
and anti-aircraft guns) and the American provi-
sions of bombing aircraft, military weapons, and
supplies to the French.39 Nehru’s presentation
of the relative scales of Chinese and American
intervention suggests his belief in the defensive
nature of Chinese involvement on the behalf of
the colonized Viet Minh, and the unwarranted
aggression he viewed coming from the Ameri-
cans.

Nehru was cautious in committing Indian in-
volvement at the Geneva proceedings. In June
1954, he hesitated to agree to Eden’s proposal
that the Colombo powers supervise the settle-
ment of the Indochina armistice. Nehru felt un-
able to accept the settlement unless both parties
had signed on.40 The South Vietnamese gov-
ernment did not agree to the settlement, which
made the later Indian chairmanship difficult to
navigate. He suggested that the balance at Ge-
neva in June was in favour of non-intervention,
because the French collapse and Viet Minh mil-
itary advantage made the situation too unwieldy
for a Western response.41 In Dulles’ threats of
massive retaliation, Nehru saw an American in-
security that the strategic and weapons balance
globally was turning against them and towards
the socialist side. Ultimately, he saw in this par-
ity a chance for peace and “some kind of nego-
tiated settlement and recognition of live and let
live.”42 This seems a little too optimistic given
the aggressive stance of the Eisenhower admin-
istration in 1954. Nehru tempered this hope with
the admission that the U.S.S.R. and China would
likely agree to such a settlement, as economical-
ly, it was in their favour. The United States, he
admitted, would find it harder to swallow.43

Nehru believed that the future of Vietnam
rested on the fulfillment of the Geneva Agree-
ment.44 However, because he did not wish to
appear interventionist or overreaching, he re-

frained from pressing issues of elections in open
diplomatic settings. He did express frustration in
private with the South Vietnamese government’s
recalcitrance, and the clear unwillingness of the
Americans to push their allies into complying
with the Agreement.45 He expressed a personal
affinity for Ho Chi Minh, and in a letter to Edwi-
na Mountbatten, declared him the most impres-
sive figure he had met in his travels to China and
the Indochinese states. 46 He occasionally re-
ceived reports of the chaos in South Vietnam and
had witnessed the poor management firsthand on
his visit. Nehru predicted that if Vietnam were
left alone, as he believed it should be, the Viet
Minh would move southward soon and take the
whole country.47

In a letter to Ali Sastromidjojo, the Indo-
nesian prime minister, Nehru declared that the
real difficulty was with the Americans and the
French. Zhou Enlai was not uncompromising,
and if anything, was reacting to the surly Amer-
ican attitude at the conference.48 Conscious of
the weight of domestic considerations, Neh-
ru surmised that the French Foreign Minister
Georges Bidault would be replaced when his
government fell, and suggested that Bidault did
not reflect the views of the French people.49
Nehru made a similar argument as an explana-
tion for the American attitude. In a conversation
with Anthony Eden, Nehru concluded that Eisen-
hower and Dulles were unlikely to compromise
on any points in the Geneva settlement, as they
were expecting an election in November, and did
not wish to act against domestic opinion.50 With
both these more difficult participants, Nehru
tried to rely on the Australian Minister for Ex-
ternal Affairs, R. G. Casey.51 Casey revealed to
Nehru on more than one occasion that his gov-
ernment was alarmed by the aggressive attitude
of the United States, and would try to pull them
back in private.52 Casey was clear that Austra-
lia could not do this in public. Nehru shared this
with Sastroamidjojo in June 1954, demonstrat-
ing a characteristic tendency to use his amiable
relations with both Eden and Casey to quell the
apparent anxiety of his fellow Colombo confer-
ence leaders (save for Pakistan).53

The role of unofficial diplomacy at the Ge-
neva conference was instrumental in cementing
India’s role as mediator in a regional and Cold
War context. Some members of Nehru’s admin-
istration feared that V.K. Krishna Menon’s un-
invited involvement at Geneva was an affront
to India’s dignity. Nehru responded that India’s
prestige had seldom been higher than at Geneva.
He argued that though India was not represent-
ed, her presence filled people’s minds, and ev-



eryone asked what India thought about various
proposals and discussions throughout the con-
ference.54 This is perhaps an exaggeration, but
it is clear that the enigmatic figure of Menon in
particular, figured heavily in the settlement.55

The Geneva talks were also an opportunity
for Nehru’s administration to carve out a role
for itself in the implementation of the settle-
ment. He had expressed hesitation earlier in the
year with being directly involved, not wanting
to be tied up in a diplomatic or military quag-
mire. Indeed, it is the latter concern that drove
him to ask Sastroamidjojo his opinion on Antho-
ny Eden’s suggestion that the Colombo powers
guarantee a Geneva settlement.56 At this stage,
this “guarantee” appeared to accompany a mili-
tary commitment, as Nehru added that a breach
of the settlement would mean war. India did not
have the resources to commit to such an engage-
ment, and Nehru had refused Eden’s request for
military aid to other states.57 The emphasis of
the Indian delegation on non-intervention meant
that such a guarantee went against this sort of an
engagement. Nehru rejected the notion of a ‘Pa-
cific NATO,’ in the same breath, indicating that
even a pact specifically designed to maintain the
Geneva settlement would be akin to participat-
ing in a partisan military alliance. “If there are
no non-aligned countries left,” Nehru wrote to
Sastroamidjojo, “there will be no one to play a
definite role in favour of peace.”58

More telling is Nehru’s initial reaction to the
news from Eden of a possible chairmanship for
India on the three-power Commission. In a cable
to Menon, he said he was embarrassed that India
was the only Colombo power asked, but would
not reject the position. He applauded Menon
on his behind-the-scenes diplomatic work, but
warned him that his contribution to internation-
al peace, while clear to the participants, could
not be fully disclosed. Nehru was always wary
of overreaching and upsetting the delicate role
India was playing as mediator. After news of the
chairmanship became public, Nehru’s attitude
towards regional allies such as Sastroamidjojo
grew instantly noncommittal. Continually em-
phasizing the chairmanship, Nehru hesitated
from pressing South Vietnam openly, or formal-
ly recognizing any Vietnamese leader or state
before elections. He nonetheless engaged with
all three Indochinese states, but maintained a
distance from formal recognition of Vietnam un-
til elections could be held.

India and SEATO

By 1955, as election talks failed to material-
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ize, the problem of enforcement began to haunt
Nehru. The 6th point from the proposal Nehru
had put forward at the Colombo conference—a
settlement supervised by the United Nations—
proved ineffective as well. Despite his tactical
detachment of the question of the Chinese UN
seat from the Indochina talks, Nehru observed
the problem with an unrepresented China mid-
1954. Zhou Enlai was opposed to UN supervi-
sion, and Nehru agreed that there was “force in
this argument.”59 The difficulty he saw in any
“intervention,” aside from the ideological one
based on Asian sovereignty, was the changing
military situation in Indochina. The Viet Minh’s
advantage made it “almost out of the question for
any effective intervention, even by the U.S.”60
This frustration in the intermediate stages of the
settlement laid bare Nehru’s view of the negoti-
ations. The British attitude was the only reason-
able one on the Western side, while the Amer-
icans were wrong and unrealistic. They also
lacked British and Australian support. If the U.S.
moved to prevent an armistice, it would have to
involve the planned Southeast Asian Treaty Or-
ganization (SEATO), or ‘Pacific NATO. 61
Nehru doubted the support of many Asian
nations for this enterprise, though it would come
into being in September 1954. In the months
leading to its establishment, Nehru expressed
consternation at the idea of a pan-Asian mil-
itary pact with the United States at the helm.
SEATO flew in the face of two of his central
values. Firstly, it represented an incursion into
the Asian sphere by an outside, Western, mili-
tarily superior body. This was tantamount to
neo-colonialism. Indeed, Nehru had openly crit-
icized Pakistan for its acceptance of American
military aid earlier that year. While this is cer-
tainly a reflection of India’s security concerns, it
also represented Nehru’s fear that military pacts
would bring the Cold War to the ground in South
Asia. At a press conference in New Delhi in No-
vember 1954, Nehru said of SEATO that it was
“hardly a correct designation for an organization
which has not much to do with Asia at all.”62
Secondly, Nehru doubted the efficacy of the mil-
itary pact as a model for diplomacy. He asserted
that a policy based on combinations of military
power was unlikely to yield the expected results.
If the avoidance of war was a priority for a mod-
ern nation, then every policy should be judged
from the point of view of maintaining peace.63
Nehru sought to create an atmosphere of
peace in order to avoid the further transforma-
tion of the Cold War great-power conflict into an
Asian shooting war. He was not willing to risk
nuclear aggression. Security would only come
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if governments accepted the fact that different
countries had different political, economic, and
social systems. Interference brought conflict.
And if non-interference were upheld, then co-
existence would need to accompany it. Nehru
was advocating an alternative to the Cold War
bipolar framework, and going beyond the es-
tablishment of a third ‘neutralist camp.” Here,
Nehru presented a wider alternative to the sta-
tus quo, although it is clear even he knew it was
impossible. From this utopian vision, however,
followed his endorsement of the Five Principles,
as a “theoretically perfect” system, which “prac-
tically eliminated the possibility of conflict.”64
It is this conviction that allowed Nehru to remain
anti-communist in India, and accommodating of
different state structures abroad. He pushed for
cooperation because to him, writing off an entire
population because of the ideology of its state
was absurd.

Afro-Asian Conference

Nehru’s enthusiasm for international cooper-
ation was met with the ultimate opportunity in
April 1955 at the Afro-Asian Conference. It was
held in Bandung at the invitation of Ruslan Ab-
dulgani, the Secretary General of the Indonesian
Ministry of Foreign Affairs. The significance of
this conference for the Indochina conflict was
less material and more symbolic, insofar as the
principles of coexistence and anti-colonialism
served as the foundation. Several memoirs and
accounts of the conference note the political
achievement and historical significance of the
meeting. The Philippine diplomat Carlos Romu-
lo was sceptical of Nehru’s non-aligned stance,
claiming that he condoned intervention and
aggression whenever it came from a socialist
state.65 An American observer, George McTur-
nan Kabhin, stated in his report that the prima-
ry motivations for the conference were (1) the
avoidance of war; (2) the development of Chi-
na’s diplomatic independence from the Soviet
Union; and (3) the containment of the Chinese
and Viet Minh military at the existing borders of
China, Laos, and Cambodia.66 India’s promo-
tion of neutralism was listed as another, coun-
try-specific objective. This indicates that despite
Nehru’s desires, this conference did not become
the platform from which to spread an Afro-Asian
non-aligned movement. Indeed, many of the par-
ticipants were involved in some military alliance
or another, and as a result the Bandung Final
Communiqué contains no explicit provision for
neutrality.67 Instead, the Bandung Conference
emphasized the rising stature of the newly de-

colonized or decolonizing world, and sought to
create a framework of diplomacy outside of di-
rect Western orchestration.

The Viet Minh were represented at Bandung
by Pham Vam Dong and Ho Chi Minh, and with
Nehru as mediator, arrived at an agreement with
Laos. The agreement stated that henceforth, the
two states would base relations on India’s prin-
ciples for peaceful coexistence. The two groups
also agreed to regard the communist-inspired
Pathet Lao movement as an affair of the Lao-
tian government, which was considered an as-
surance against Viet Minh interference. Nehru’s
diplomatic achievements with Indochina met a
lukewarm conclusion at Bandung, with a large-
ly symbolic assurance that had no guarantee.
The dynamic role India had played in 1954 and
1955 was left uncertain, as the chairmanship of
the ICC brought more challenges to the Geneva
settlement.

Conclusion

By following the course of Jawaharlal Neh-
ru’s involvement in the Indochina conflict in
1954 and 1955, various aspects of his foreign
policy objectives are illuminated. The initial
grounding of Nehruvian international relations
in the Five Principles established a precedent
at the beginning of 1954: cooperation mat-
tered more than differences in ideology. Peace-
ful coexistence built upon Nehru’s core values
of anti-colonialism and a focus on emerging
Asian powers. In order to create a distinctive
international presence for India, Nehru used the
diplomatic meetings in this period to articulate
his strategies for the resolution of the Indochina
conflict. These efforts manifested themselves in
VK. Krishna Menon’s influential and unofficial
participation in the Geneva conference, and the
inclusion of India in the tripartite Control Com-
mission.

Parallel to the settlement of conflict, Nehru
attempted to facilitate dialogue between the bel-
ligerent powers in Indochina. Much of this was
done informally via his discussions with Antho-
ny Eden, Zhou Enlai, Ali Sastroamidjojo, and
R.G. Casey. More formally, the regional Colom-
bo and Bandung conferences created an inter-
face for Nehru’s articulation of anti-colonialism
and Asianism, and to some extent, neutralism.
These gatherings reflected Nehru’s desire for an
Asian solution for the increased aggression ema-
nating from the Cold War divide.

Despite the diplomatic links Nehru made, he
met with resistance to his policy of coexistence,
and certainly clashed with aligned powers on the



issue of non-alignment. As historians continue to
study Nehru’s aims and policies in greater depth,
it would be valuable to assess the limitations
placed on his doctrine of peaceful coexistence
by domestic communist threats. His rhetoric of
‘live and let live’ may reveal additional nuances
when examined at home. Despite these ques-
tions, following Nehru’s thought process and
policy aims in 1954 and 1955 has revealed a
complicated picture. The Indochina conflict ul-
timately provided Nehru with an arena in which
to articulate and apply his hitherto theoretical
paradigms of foreign relations.
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British Interests and
Anglo-American Grand Strategy in
World War I1

Mattieu W. Santerre

The author examines the formation of Anglo-American grand strategy in the period of World
War II shortly following America’s entry. He finds that the UK. exerted the greatest influence
on strategy making from 1942 to 1943, but that the U.S. would lead in the period afterwards.
Although Britain was able to take advantage of its early experience fighting Nazi Germany, the
U.S. was able to secure primacy in the consideration of its interests following the adoption of a
unified command structure under the Joint Chiefs of Staff.

The Second World War saw the formation of
the Anglo-American alliance. This was a neces-
sary “special relationship.”1 It may have been
aided by a warm belief in a common language,
common institutions, and a common history or
by the friendship of two statesmen— Franklin
Delano Roosevelt and Winston Churchill —but it
was built on cold self-interest. Both Britain and
the United States had an interest in collaborat-
ing with the other: each knew they needed a for-
midable partner to beat Hitler’s Nazi Germany.
Britain needed American military and industrial
might, and America needed British expertise.
The grand strategy adopted by the two powers
between 1942 and 1945 reflected these needs.
British interests drove strategy up to the point
where the United States’ massive military ma-
chine was fully deployed and capable of leading
the war effort. This applied to all theatres of war.
Once American forces, command, and leadership
established predominance, British interests were
subservient.

This essay argues that Anglo-American grand
strategy in Europe and North Africa was driven
by British interests between 1942 and the end
of the Teheran Conference in December 1943.
Following Teheran and the waning of British in-
fluence, the United States would lead the grand
strategy of the Anglo-American alliance. More
and more, the U.S.S.R. would supplant Britain
as the United States’ primary partner in defeat-
ing Nazi Germany. The United Kingdom, in the
words of Winston Churchill, would sit “with the

great Russian bear on one side ... with paws out-
stretched, and on the other side the great Amer-
ican buffalo, and between the two sat the poor
little English donkey.”2 This essay is divided
into two parts. First, it examines how British
experience fighting Nazi Germany, which meant
troops on the ground and a unified command
structure, led to British interests shaping grand
strategy. Second, it observes that American in-
terests came to dominate once the United States
adopted a unified command structure and had
assured a predominance of deployed resources
following the Quadrant Quebec conference. The
five months between the Quebec and Teheran
conferences would prove to be a turning point.
An overextended British Empire could no longer
put its interests before those of an emerging su-
perpower. Once the American war effort gained
momentum, British interests no longer drove
grand strategy.

British Leadership in Europe and Africa

Once the United States joined the war, Brit-
ain pressed them to focus on the European the-
atre. The United States was plunged into World
War II by the attack at Pearl Harbor, declaring
war against Japan on December 8, 1941.3 In the
Pacific theatre, the United States was predomi-
nant—the Pacific was an American war. British
forces had retreated in the face of a rapid Japa-
nese advance. The fall of Singapore in February
1942, the Empire’s last stronghold in Southeast



Asia, marked the end of British influence in the
Pacific.4 However, British interests would re-
main intact in India. East of the subcontinent,
the Americans were waging the war with their
resources, following their priorities. On account
of each country’s military circumstances, it was
established on March 24, 1942 on to assign the
Pacific theatre to the United States and Burma
to Britain.5

Although the United Kingdom did not domi-
nate the war in the Pacific, its interests were still
upheld. Britain wanted a ‘Europe first’ strategy,
but the American admirals and generals in the
field disagreed. They thought the Pacific posed
the biggest threat and should be the focus of
American deployment. For the United King-
dom, Germany remained the greater threat and
therefore the prime target. British insistence on
confronting the Nazi threat, and General George
Marshall and President Roosevelt’s rational cal-
culations, led Anglo-American grand strategy to
adopt the European theatre as its priority. The
Pacific, for now, would remain a defensive war.6

British priority in Europe was for a war of
divergence, where the enemy would not be at-
tacked head on. The United Kingdom had stood
alone with its Empire against Nazi Germany from
the fall of France in June 1940 to American entry
into the war in December 1941. It did not want to
risk an immediate landing in north-western Eu-
rope. There were fears that such a strategy would
lead to a repeat of the horrors of trench warfare
and immobility on the Western Front endured
during World War I. Paired with this fear was a
tradition of actions at the margins. From Admiral
Nelson striking in Alexandria, Copenhagen, and
Trafalgar in the Napoleonic Wars, to Churchill
attempting to coordinate a landing a Gallipoli
in the First World War, to amphibious action in
Norway in 1940, Britain favoured flanking ma-
noeuvres. This would enable the prevention of a
depletion of forces. Therefore, in 1942, British
strategic planners favoured peripheral military
engagements in the Mediterranean.7

A unified command structure allowed Brit-
ish interests to shape grand strategy at a series
of conferences between high-level British and
American officials. The first was Arcadia, where
the British Prime Minister Winston Churchill
and the American President Franklin Roosevelt
met in Washington from December 22, 1941 to
January 14, 1942.8 These meetings are where
they first established strategy and joint command
structures.9 Europe became the priority objective
and the Combined Chiefs of Staff was formed.
This new decision-making body would unite the
heads of the two country’s armed forces. This

Anglo-American Grand Strategy

is where the British could best pursue their in-
terests. Since the United States had just entered
the war; it did not have a unified command ap-
paratus; conversely Britain had the Chiefs of
Staff Committee (CSC). The Committee was
comprised of the heads of the three armed ser-
vices; the Royal Navy, represented by the First
Sea Lord, Admiral Sir Dudley Pound; the Royal
Air Force, represented by Sir Charles Portal; and
British Army, represented by Sir Alan Brooke.
They were joined by the Chief of Staff to the
Defence Minister, who represented Churchill,
Major General Sir Hastings Ismay. At Arcadia,
the Chiefs of Staff presented a united front with
Churchill, preserved British interest, and suc-
cessfully pushed for peripheral action around
Germany, to be followed by a landing in 1943.10
In contrast, the different branches of the United
States military acted independently from one an-
other. They did not have an administrative appa-
ratus which allowed them to agree on policy. 11
This would prove a major influence in allowing
British policy to drive grand strategy. A coun-
terweight to the CSC needed to be created. A
proposal for an American counterpart was sug-
gested in a memorandum by the British Chiefs of
Staff in Washington on January 8, 1942.12 The
American military would need time to unify its
command and strategy.

The United States Joint Chiefs of Staff (JCS)
was created in February 1942 to reflect its Brit-
ish equivalent. Marshall would sit for the armys;
Admiral Ernest J. King for the navy; General
Henry H. Arnold for the Air Force; and Admiral
William D. Leahy as Chief of Staff to the Com-
mander in Chief of the Army and Navy and Roo-
sevelt’s representative.13 Yet, even once a body
of streamlined American military command had
been created, an institutional culture of coopera-
tion needed to follow. Britain could still exploit
division among the different members of the
JCS, and among the Chiefs and the President, to
its advantage.

The Washington Conference of June 1942
illustrates how divisions among American de-
cision-makers once again allowed the success
of British strategy. The United States military
could mollify the CSC by threatening to bring
American focus out of Europe and back to the
Pacific—which, given the Japanese victories in
the early stages of the war was a very real pos-
sibility. This threat had to be taken into account
when the British were pushing their preferenc-
es. The CSC agreed to Operation Bolero, which
entailed the concentration of forces in the Unit-
ed Kingdom for an eventual landing in Europe.
They also agreed “in principle” to Operation
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Sledgehammer, which detailed the landing of
troops across the Channel in 1942. These were
both American proposals. The CSC thought
the build-up of troops in Britain necessary and
a prime strategic objective, but they refused to
sanction a premature attack on the Northern Eu-
ropean coast.14 Yet, the British had a trick up
their sleeve. By dividing policy makers, they
would get Sledgehammer replaced by Operation
Gymnast (the invasion of North Africa) and se-
cure their objectives. The JCS strongly support-
ed Sledgehammer while the President wavered.
A meeting was held at the White House on June
21, 1942. The President, the Prime Minister,
Harry Hopkins, Marshall, Brooke, and Ismay
were present. In a memorandum circulated to
both parties the following day, Ismay concludes
that Churchill had managed to convince the
dubious Roosevelt that “detailed examination
shows that despite all efforts, success is im-
probable” and that “we must be ready with an
alternative.” Gymnast should be pursued using
forces from the Bolero build up. 15 There was
a belief that the JCS would realize on its own
that Sledgehammer was infeasible. They did,
but maintained that it was a political necessity.
In fact, it can be countered that JCS would have
abandoned Sledgehammer even without British
interference. However, Marshall and Secretary
of War Stimson were ready to accept the mili-
tary ramifications of the operations in exchange
of a show of support for the U.S.S.R., which was
struggling alone on the continent against Hitler’s
forces. It was Churchill’s—and later Mountbat-
ten’s—efforts which brought Roosevelt round
to the idea that Sledgehammer should be aban-
doned in favour of Gymnast. Marshall and the
JCS were displeased.16 Britain had succeeded in
dividing American policy-makers to further its
interests. The JCS agreed to Gymnast, renamed
Torch (perhaps to save face), in July 1942.17
Torch and Allied operations in the Mediter-
ranean were made possible by British military
predominance. British military planners exploit-
ed American divisions in command to influence
grand strategy, but this influence could only be
achieved if it was backed up by troops on the
ground. Until the United States could get more
troops and material than the United Kingdom
into the European and North African theatres,
British influence would dominate. In 1942 and
the beginning of 1943, the United Kingdom had
military capabilities in Europe and North Afri-
ca, which the United States not could yet reach.
America was bringing up the rear. Nevertheless,
American war material was making its way across
the Atlantic. Once the American steamroller was

set in motion it could not be stopped. Operation
Torch and the invasion of North-Western Afri-
ca would begin a transition away from British
military superiority. Eisenhower landed a main-
ly American force on the north-western African
coast on November 8, 1942.18 The force under
his command comprised of 23 000 British and
84 000 American troops. This was the first major
operation where the United States outnumbered
the United Kingdom. It was only once Torch and
the North African campaign were in full opera-
tion that British superiority on the ground was
fully diluted by the Americans.19

In Casablanca, the Americans would repeat
the same mistakes they had made in Washington.
Once again, the JCS was divided. Marshall was
in favour of Operation Roundup, an early land-
ing in Europe, and had to deal with colleagues
who still favoured the Pacific. A plan that 30 per
cent of Allied resources be directed to the Pacif-
ic War was rejected by British decision-makers.
However, they did agree to help by promising
forces in Burma. The major success for Britain
was the adoption of Husky in the Mediterranean.
Preparations for the invasion of Sicily could now
go ahead.20 The Second Battle of El Alamein in
October and November 1942 would be the high-
point of British military might. Already Bernard
Montgomery’s victory was heavily dependent on
American aid. Churchill rejoiced that, “Before
Alamein we never had a victory. After Alamein
we never had a defeat.”21 Increasingly this ‘we’
was American.

Quadrant, Teheran, and the Transition to
American Dominance

British interests were dependant on military
superiority and a divided American command
structure to be fulfilled. However, British mili-
tary superiority crumbled between the beginning
of the campaign in North Africa and El Alamein.
Already by El Alamein, Montgomery had care-
fully husbanded scarce British and Common-
wealth forces and was using mostly American
war material.22 In the landings in Sicily, the
south of France and then finally in Normandy in
June 1944, Britain would play a junior role with
its Commonwealth partners. The magnitude of
the military might which the United States’ re-
sources and industry could provide greatly aided
the republic in prioritizing its interests.23 Now
American decision-makers could afford to be
firmer.

This is not to say that American interests had
not already been pursued prior to Torch. The
United States would not have participated in



a grand strategy it could not control. It was in
its interest to adopt a Europe-first strategy. Hit-
ler was a bigger threat than Japan. It was in the
United States’ interest to engage in peripheral ac-
tion while carefully building up forces for a de-
cisive cross-channel operation. Here British and
American strategic priorities met. Where Britain
succeeded was in framing these interests and
stressing their importance. Without British bad-
gering and external pressure, the United States
military planners may well have remained divid-
ed on strategy and not focused on their priorities
until it was too late. The sheer size and capabil-
ities of American industry and military power
meant it could win World War II. What Britain
did by driving grand strategy in 1942 and the ear-
ly months of 1943 was to ensure the war could
be fought effectively. The United States would
have been victorious, but without the United
Kingdom, they may not have been victorious in
Europe as early as 1945.

At the Second Quebec Conference—code-
named Quadrant—in August 1943, the Prime
Minister and the CSC could no longer count on a
divided JCS and President.24 Learning from their
mistakes at the Washington and Casablanca con-
ferences American policymakers would establish
a united position before arriving. Already at the
Third Washington Conference —code-named
Trident—in May 1943, the JCS was united and
was able to get Britain to agree to a compromise:
a cross-channel assault on northern Europe in
May 1944. In exchange, the United States would
supplement British interests by promising addi-
tional operations in the Mediterranean in 1943 to
push fascist Italy out of the war.25 At Quadrant
the United States’ military planners would get
what they had been looking for since the begin-
ning of operations in Europe —Overlord, a direct
invasion of Nazi Europe from the United King-
dom, was agreed upon.26

At Trident, there was a compromise between
the British and American positions. Now the JCS
felt bold enough to insist on Operation Overlord
taking priority. Not only did the United States
have more military muscle, but the JCS had
agreed on what they would pursue before the
conference. To ensure all of the American del-
egation was on the same page they convinced
Roosevelt to show unwavering support for Over-
lord. Indeed, when Churchill saw the President at
his Hyde Park residence before Quadrant he was
surprised to find Roosevelt unresponsive to his
arguments. For once the British team would be
divided over strategy at Quebec. The Prime Min-
ister was seeking even more peripheral action in
the Mediterranean, particularly a landing on the
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Aegean Islands, which the CSC. discounted.27
Unity would be the cornerstone of American suc-
cess at Quadrant.

The Teheran Conference (November 28 to
December 1, 1943) marked the end of the tran-
sition away from British interest driving An-
glo-American grand strategy.28 American inter-
ests, and to an extent Soviet interest, now shaped
grand strategy. The United States began to see
the Soviet Union as being able to play a greater
role than the United Kingdom in the destruction
of Nazi Germany and Japan. At Teheran, the
American delegation, especially Roosevelt, tried
to woo the Soviets at to the detriment—and of-
ten the expense—of the British29. At Teheran,
Churchill and the British found themselves in the
same position as Prime Minister Mackenzie King
and the Canadians at Quadrant. They were stuck
between two giants, trying to shape strategy and
policy at the margins. American efforts to open a
second front with an invasion of north-western
Europe had always been seen, in part, as strategy
to gain Soviet support. Roosevelt felt he needed
Stalin to build a new world order. At Teheran,
Roosevelt and his delegation were able to outma-
noeuvre their British counterparts and reaffirm
the Anglo-American commitment that Overlord
takes place in May 1944. The Americans were
united, militarily strong, and able to use Soviet
pressure to gain British acceptance. From Tehe-
ran, American interests guided grand strategy.
Overlord and Anvil (the invasion of southern
France)—both American priorities—became the
plan of attack that would bring the war in Europe
to an end.30

Conclusion

Anglo-American grand strategy was driven
by British interest from 1942 to August 1943.
These interests were for a Europe-first strategy
and peripheral actions in the Mediterranean to
strike at Hitler’s ‘soft underbelly.” The United
Kingdom was able to pursue these interests be-
cause it had, through the fight against Germany,
acquired a unified military command and strong
military capabilities in Europe. Britain was able
to benefit from these advantages because of
the lack of a united American policy on grand
strategy. Paired with the fact that the majority of
troops in the European theatre up to Operation
Torch were British, Britain could guide the war
effort. Once American military might became
predominant, and American military command
unified, through the creation of the JCS and by
ensuring that the President and his military staff
adopted the same policy, British interests became
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subservient to America’s.

Even if the United States’ interests guided
grand strategy, Britain’s long-term interests were
served. The United Kingdom had no alternative
but to cling to the United States for survival in
World War II. The British Empire, if considered
an alternative, was not a viable solution.31 The
dominions and colonies could not have provid-
ed the support Britain needed. Salvation lay in
the arms of the New World. The United States
may have pushed for a direct invasion of Eu-
rope instead of peripheral action, but in the end
this grand strategy would defeat Nazi Germany.
This was Britain’s prime interest. The United
Kingdom sought an end to the Nazi and fascist
tyranny of Europe, and it got it. In the process
Britain would create a solid precedent. The Cold
War lay on the horizon, and although not imme-
diately evident, Britain and America would once
more need each other. Grand strategy during
World War II did expose competing interests.
It also laid the sturdy foundation stone for An-
glo-American cooperation.
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